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Abstract 
Strikes are prohibited in essential services workplace yet they take place on a regular basis. 
There seems to be no way to curb strikes despite the fact that they should not be happening at all 
in the essential services as they are designated as such. 
The rationale behind the prohibition of strikes in essential services is that the communities are 
adversely affected as they are dependent on these services. 
Whilst the constitution of the land grants the right to strike, it also limits the right to strike to the 
designated workplaces which are essential to the communities. The reason to limit the right to 
strike in these work places is to ensure that the people do not experience hardship during the 
strike action. However the opposite happens as the people always suffer whenever a general 
strike takes place. They would be denied access to public hospitals and receive no medication as 
there would be no one attending them. The strikes in municipality would mean no clear water 
and electricity for the people. 
The Labour Relations Act is also clear on the essential services. The question then is why are the 
strikes allowed to take place in essential services. Why the law is not implemented to ensure that 
people have access to their constitutional right to service? The other question would be what is 
done to address the strike in essential services especially with labour organizations which should 
be aware of the implications in terms of legislation. 
The research therefore focuses on strikes in essential service and the hardship that caused 
especially to the poor who are dependent on these services. 
The literature shows that the constitution read with Labour Relations Act has laid down the 
framework to the deal with conflict in essential services as well as structures for engagement. 
Some findings from the research indicate that the workers do not understand the implications of 
strikes in essential services as well as for the communities. 
The recommendation would be to work-shop the workers on the implications of strikes in 
essential services as well as especial arrangements applicable. 
 
iv 
 
 
ABBREVIATIONS 
1. BCEA – Basic  Conditions of Employment  Act. 
 
2. CBO – Community Based Organization 
 
3. COC – Code of Conduct. 
 
 
4. CCMA – Commission of Conciliation, Mediation and Art. 
 
5. ESC – Essential Service Labour Management Relations Act 
 
 
6. FSMRA – Federal Service Labour Management Relations Act. 
 
7. FPP – Fraud Prevention Plans. 
 
8. GNU – Government of National Unity. 
 
9.  ILO - International Labour Organization. 
 
10. LRA – Labour Relations Act. 
 
11. NEDLAC – National Economic Development and Labour Council. 
 
12. NGO – Non Governmental Organization 
 
13. NLRA – National Labour Relations Act. 
 
v 
 
14. NMB – National Mediation Board 
 
15. PATCO – Professional Air Traffic Controllers Organisation 
 
16. PACF – Provincial Anti- Corruption Forum. 
 
17. RLA – Railway Labour Act 
 
18. SABC – South African Broadcasting Corporation. 
 
19. SADC – South African Development Commuties 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
vi 
 
CONTENTS 
DECLARATION………………………………………………………………………………i 
ACKNOWLEDGEMENTS……………………………………………………………………ii 
ABSTRACT……………………………………………………………………………………iii 
ABBREVIATIONS……………………………………………………………………………iv 
         
CHAPTER ONE INTRODUCTION AND BACKGROUND INFORMATION 
1.1 Introduction…………………………………………………………………………..1 
1.2 Statement of Problem ……………………………………………...............................2 
1.3 Research Objective……………………………………………………………………2 
1.4 Significance of the study………………………………………………………………2 
1.5 Literature Review …………………………………………………………..................3 
1.6 Research Methodology………………………………………………………………10 
1.6.1 Bench-marking & best practice……………………………………………...11 
1.6.2 Literature survey analysis……………………………………………………11 
1.7 Professional Ethics …………………………………………………………………..11 
1.8 Limitation of the study……………………………………………………………….12 
1.9 Clarification of Concepts and terms ………………………………………………...12 
1.10 Conclusion..…………………………….…..……………………………………12 
CHAPTER TWO LITERATURE REVIEW       
2.1 Introduction.............................................................................................................................13  
 
2.2 Background information ........................................................................................................13 
 
2.3 The right to strike and limitation thereof ................................................................................14 
 
2.4 Collective bargaining, arbitration, mediation, conciliation and  
vii 
 
       Discipline .............................................................................................................................22 
 
2.5 The policy framework in other countries ..............................................................................27 
 
2.6 Debates on essential services in general ................................................................................48 
 
 
 
CHAPTER THREE BENCH-MARKING PROCESS AND BEST PRACTICE 
RECCOMMENDATIONS 
  
3.1Introduction …………………………………………………………………………………..56 
3.2 Background information …………………………………………………………………….56 
3.3 Benchmarking process ………………………………………………………………………56 
3.4 Policy infrastructure in the Southern African Development Community 
……………………………………………………………………………………………………60 
3.5 Policy framework in European Union ………………………………………………………62 
3.6 Best Practice recommendations ……………………………………………..........................68 
CHAPTER FOUR LITERATURE SURVEY ANALYSIS AND THE REFLECTION ON 
PROFESSIONAL ETHICS AND CODE OF CONDUCT APPLIED IN ESSENTIAL 
SERVICES WORKPLACE 
         
4.1Introduction .............................................................................................................................73 
 
4.2Background information ..........................................................................................................73 
 
4.3Literature survey analysis ........................................................................................................73 
 
viii 
 
4.4 Reflections on Professional Ethics and code of conduct applied in    essential services   
workplaces .................................................................................................................................82 
 
 
CHAPTER FIVE CONCLUSION AND RECOMMENDATIONS     
5.1Introduction………………………………………………………………………………….87 
5.2 Summary ……………………………………………………………………………………87 
5.3 Recommendation ……………………………………………………………………………90 
5.4 General conclusion …………………………………………………………………………..91 
Bibliography……………………………………………………………………………………..94 
1. Books 
2. Research papers and Constitutional and Courts 
3. Articles 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
1 
 
CHAPTER 1 
INTRODUCTION AND BACKGROUND INFORMATION. 
1.1 Introduction 
The 1994 democratic elections brought a new era in South Africa and marked the end of 
white rule that discriminated people on the basis of their colour of skin. It brought about a 
Government of National Unity (GNU). The legal framework of the country changed into a 
constitutional democracy and granting many rights to all the inhabitants, black and white thus 
rejects the unrestrained power of the apartheid state and a desire to create a state system in 
which power is directed by law and constrained by law. This resulted in the adoption of the 
Constitution which is today the cornerstone of South African democracy. 
The final constitution contains provisions and mechanisms designed to check and balance the 
legislative and executive branches of government not because of some theoretical distrust of 
either, or some reactionary concern about the potential excess of governors, but in order to 
ensure that the principle of social transformation is sustained and that the rights and duties 
that are accordingly enshrined in such distinctive detail in the Constitution are respected by 
all. (Asmal: 2011: 124). 
One sphere of society where the Government of National Unity (GNU) immediately started 
with transportation was the legislative framework that governed the employment relationship. 
The new Minister of Labour announced a five year plan to transform the labour market.  A 
series of labour acts to bring labour legislation in South Africa in line with values and 
principles as contained in the Constitution of South African Act 108 of 1996) were 
promulgated which are as follows: 
- A Labour Relations Act 66 of 1995 (LRA) 
- An Employment Equity Act 55 of 1998 
- A Skills Development Act 97 of 1998 
- A Basic Conditions of Employment Act 75 of 1997 (BCEA) and 
- A Skills Development Levies Act 9 of 1999 (JA. Stabber & AS de Villiers: 2004:4-
26) 
The above mentioned Acts compliment the Constitution in that they explain and dwell on 
specific issues as the Constitution which must be regarded as a founding document only 
briefly touch on the issues. The Constitution of the Republic of South Africa in Chapter 2 on 
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Bill of Rights Section 22 and 23 covers the Freedom of Trade, occupation and profession and 
Labour relation respectively. The Basic Condition of Employment Act 75 of 1997 on the 
other hand sets its purpose clear as to advance economic development and social justice by 
fulfilling the primary objects which are 
(a) To give effect to and regulate the right to fair labour practices conferred by section 23 
(ii) of the Constitution 
I. By establishing and enforcing basic condition of employment and 
II. By regulating the variation of basic conditions of employment 
(b) To give effect to obligations incurred by the Republic as a member state of the 
International Labour Organisation. 
 
1.2 STATEMENT OF THE PROBLEM. 
The problem of strikes in South Africa is a common phenomenon affecting all workplaces 
even those defined as essential services. The strikes are always violent, intimidatory and life-
threatening as evidenced by some people losing lives whilst others lose jobs. The study seeks 
to enquire whether essential services workers have or should have a right to strike. The right 
to strike for the purpose of collective bargaining is one of the fundamental rights enriched in 
Section 27 of the South African Constitution ( Brand: 2010:1). The essential service 
limitation on the right to strike in LRA has not been subjected to the constitutional challenge 
and it is unlikely that it will be. This is because it is clearly justified and properly 
circumscribed in its scope.  
1.3 RESEARCH OBJECTIVES. 
The objectives of the study are as indicated below: 
1) To explore the legality of strikes in an essential service. 
2) To find ways of solving challenges experienced by the workers in essential services. 
3) Recommend what must be done to better manage the unruly strike 
1.4 SIGNIFICANCE OF THE STUDY. 
This study is of great value because it attempts to educate the South African community that 
striking is not the solution to existing service delivery problems, but are disruptive and  deny 
their right to service. The access to the point of service delivery is always blocked and 
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violence drives people away as they are afraid to lose their lives. The study also strives to 
find a better way of deterring workers from getting involved in a strike. The Constitution read 
with Labour Relation Act definition limit the right to strike for other service in the workplace. 
The researcher therefore believes that its important to ensure that workers are work shopped 
on Constitution and other related relevant legislations.  
Further, the health of the people is a Constitutional right and the people to health services 
must not deny people their right to health no matter how desperate they are to get the 
employers attention. The people’s right to health must therefore be respected at all times and 
employer must as well give a special attention to employees. 
It is important to note that there is a limitation of rights entrenched by the Constitution as is 
pointed out in Section 36(i) and (2) of the Constitution which should be taken into serious 
consideration in terms of law of general application, as some workplace maybe defined as 
essential service and may therefore not take part in a strike. The Labour Relations Act defines 
essential service as: 
- A service the interruption of which endangers the life, personal safety or health of the 
whole or any part of the population 
- The parliamentary service 
- The South African Police Service 
The Labour Relations Act (LRA) recognizes this constitutional right to strike but subjects the 
right to a number of limitations. However, among those limitations is a limitation which 
provides that no person may take part in a strike if that person is engaged in an essential 
service. The essential services limitation on the right to strike in the LRA has not been 
subject to constitutional challenge and it is unlikely that will be. This is because it is clearly 
justified and properly circumstance in its scope.  There is thus    a need to balance the right to 
strike with other fundamental right such as those to health care, food, water and social 
security which are enshrined in the Bill of Rights  (Brand: 2010:1-2) 
1.5 LITERATURE REVIEW. 
The adoption by South Africa of a constitutional dispensation after 1994 diluted the doctrine 
of parliamentary sovereignty to the extent that the legislation is no longer supreme but must 
conform with the requirements of the Constitution. It also differs radically from its 
predecessor in that the rights of the subject were then dependent solely on the will of 
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Parliament. At law, no court could refuse to implement legislation however repugnant and 
unjust it may have been (Grogan: 2010:12). A critical element in the first years of the 
democratic State was the introduction of a new constitutional and legislative framework. This 
entailed the adoption of the new Constitution in 1996, and the introduction of new legislation 
at the average rate of about 90 Acts per annum in the first nine years, such that since 1994 
over 789 laws or Amendments Act aimed at reconfiguration South African society were 
adopted (Policy co-ordination and Advisory Service: 2003:11). The Constitution of the 
Republic of South Africa adopted the Bill of Rights and Chapter 2 covers all the rights which 
are defined as human rights that must be enjoyed by the citizen of the country. The Bills Of 
Rights run from sub sections 7 to 39. However sub sections 22, 23, 27,32, 33,34, 35, 36 and 
37 are very important for discussion as invariable they deal with issues that relate to freedom 
of trade, occupation & profession, labour relations, Health care and limitation of rights. The 
Chapter 2 of the Constitution is very important in terms of spelling out what rights people 
have and is a cornerstone of democracy in South Africa as opposed to what was before the 
1994 Democratic Elections. Whilst the Constitution give right to strike and it also limit the 
right to strike on actions that would threaten the health and life of the people hence the 
essential services are not to be disrupted at any given time (Constitution of the Republic of 
South Africa: 1996:5-25).  
The Labour Relations Act sets out to promote orderly collective bargaining and regulates the 
right to strike as an essential element of collective bargaining. The violence which has 
characterized a number of strikes in recent years mostly in the public sector, has cast doubt 
on the effectiveness of the Act in this vital area (Du Toit & Ronnie:2012:195). Mention has 
to be made that the public administration is governed by the democratic values and principles 
enshrined in the Constitution. These  values and principles also applies to the public service, 
since the public service forms part of public administration and since these principles apply to 
administration in every sphere of government  and to organs of state which include amongst 
others, any department of state or administration in the national and provincial sphere of 
government (Oliver:2004:1-2). 
Workers in essential services are conventionally excluded from the right to strike in open 
democracies and this exclusion has been sanctioned by the International Labour Organisation 
( ILO) – but only to a limited extent (Brand: 2010:2). The ILO Committee of Experts on the 
Application of Conventions and Recommendation, recommends that the right to strike should 
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only be restricted in relation to public servants exercising authority in the name of the state 
and in relation to genuinely essential services, namely: 
- Those the interruption of which would endanger the life, personal safety or health of 
the whole or part of the population (Brand, 2010: 2) 
The Labour Relations Act on the other side elaborate further on the Constitution. It deals 
specifically on the issues of labour relations, that is to say, the rights pertaining to 
employment and its implications to the works. Chapter 1 of the Labour Relations Act deals 
with the purpose, application and interpretation. The purpose of this Act boldly conveys what 
the Act seeks to achieve unambiguously which is to advance economic development, social, 
justice, labour peace and the democratization of the workplace by fulfilling the primary 
object of this Act, which are: 
a) To give effect to and regulate the fundamental rights conferred by section 27 of 
the Constitution 
b) To give effect to obligations incurred by the Republic as a member state of the 
International Labour Organization. 
c) To provide a framework within which employees and their trade unions, 
employers and employers organizations can: 
I. Collectively bargain to determine wages, terms and conditions of 
employment and other matter of mutual interest, and 
II. Formulate industrial policy and 
d) To promote 
I. Orderly collective bargaining 
II. Collective bargaining at sectoral level 
III. Employee participation in decision-making in the workplace, and 
IV. The effective resolution of labour disputes ( LRA: 1995: 20-21). 
Chapter IV of the Labour Relation Act 66 of 1995 deals extensively with the strikes and lock-
out thus subsection 64 to 77. Whilst the Act gives every employee a right to strike and every 
employer a recourse to lock-out, this balances the right as there are structures built to deal 
with issues of conflict in the workplace, conciliation, mediation and arbitration, courts as well 
as other forums.(LRA: 1995:83-97). 
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It is obvious that essential service must not be interrupted at any given time lest it harms the 
lives of the people. A strike or a threat thereof has serious implications in essential service as 
it impact negatively to those who are in dire need of medical attention. The strike of the 
Emergency Medical Service caused great harm to the people who needed its services as it 
was violent and full of intimidation and incitement. Unfortunately the strike just started 
during the festive season as the influx of vehicles and people got underway. 
The right to strike enjoys a high degree of protection in South African law. The 
Constitutional Court has declared it to be of importance for the dignity of workers who in the 
South Africa constitutional order may not be treated as coerced employees and found that it is 
through industrial action that workers are able to assert bargaining power in industrial 
relations. The right to strike is regulated by the Labour Relations Act thus the forms therefore 
must not be on the constitutional mandate but on the statutory framework to determine 
whether it gives proper effect to that mandate (Du Toit & Ronnie: 2012:204). The right to 
strike is prescribed by stipulation that a strike must be functional to collective bargaining 
before the law will provide immunity from the criminal, delictual and contractual 
consequences. The essence, the history of strike has been a progression from criminalization 
of strikes to the granting of immunity from the consequences of lawful strikes to the 
permitting of strikes, to the protection of strikes, to the pre-emption of strikes (Myeza: 
2009:6). 
Khan – Fread in Myeza (2009:29) described the main purpose of labour law as addressing 
any disequilibrium of power. He argued that there can be no equilibrium in industrial relation 
without a freedom to strike. Myeza (2009:29) quotes Lord Wright in Crofter Harries Tweed 
vs Veitch that:” 
“The right to strike is an essential element in the principle of collective bargaining” 
and this quote seems to seal the argument of equilibrium in industrial relations. The rationale 
behind collective bargaining is to maintain industrial peace. Halton and Cheadle in Brand 
(2010:1) says it is one of the ironies of collective bargaining that the very object, industrial 
peace should depend on the threat of conflict: the protection given to this fundamental right 
to strike is thus based on the functional importance of strike to collective bargaining. 
Collective bargaining without the right to strike amounts to collective begging 
(Brand:2010:1). 
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To bargain, two parties must recognize each other as equals at least for that purpose, and 
must be prepared to show more than sympathy for the other’s standpoint: they must, as the 
industrial court put it, be prepared to haggle and wrangle so as to arrive at some agreement on 
terms of give and take – to confer with a view to compromise and agreement (Grogan: 
2010:99-100). It is worth noting that bargaining is usually initiated by a union. If the 
employer did not believe that the employees, through the union, held power, he or she would 
not readily enter into the bargaining relationship, particularly where there is no law obliging 
him or her to do so. The power that the union holds is its ability to initiate labour action in the 
form of a strike (Bendix: 200: 138).Collective bargaining is based on the recognition of the 
fact that employers enjoy greater social and economic power than individual workers. 
Workers therefore, need to act in concert to provide them collectively with sufficient power 
of an individual employee vis-à-vis an employer and hence, the need for collective action to 
redress the imbalance. The collective nature ascribed to the right than legal considerations. It 
gave rise to the conceptualisation of the right to strike as something located in the domain of 
collective bargaining and nowhere else (Du Toit & Ronnie: 2012: 207). Collective bargaining 
without leverage for both sides robs the process of the equilibrium which is essential for its 
success and that is why it is conventional, when the right to strike is taken away, to substitute 
it with compulsory arbitration. In this way equilibrium is maintained at the bargaining table 
(Brand: 2010: 2-3). Willingness to compromise is an essential requirement of collective 
bargaining, once parties assume fixed positions bargaining ceases and acquiescence or 
warfare are the only remaining options ( Grogan: 2010:100). 
The right to work, like any other right, is not imperative absolute. The principle of the 
relativeness of all rights is compatible with the principle flexibility applied by the 
International Labour Organization (ILO) and other international organizations, in the 
formulation of conventions and recommendations. Every right is limited by the rights of 
other. Rights may be limited by in so far as this is compatible with the nature of these rights 
and for the purpose of promoting the general welfare in a democratic society (Poolman: 1985:  
87-88). 
In general, it is accepted that workers employed in designated essential services may be 
prevented from striking unless an agreement which provide for continuation of a minimum 
service has been concluded. If this happens, the prohibition is limited to the workers thus 
denied the right to strike, disputes over terms and conditions of employment may be resolved 
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by  way of mediation and arbitration. (Du Toit & Ronnie: 2012:209). The department of 
Health is always defined as an essential service as it is the backbone of the healthcare of the 
people in general. The critically ill people cannot look after themselves and as such become 
vulnerable when employment relationship breaks. Some people depend on state machinery 
for assistance like the ambulance services due to lack of transport to health care. 
Although the Constitution and the Labour Relations Act as well as other related Acts have 
been in place since 1996 onwards the personnel in essential services have not refrained from 
engaging in strike like the Emergency Medical Service have done in November-December 
2012.  The strike was effective and everything was at a standstill. This strike was violent with 
high levels of intimidation and government property was damaged which ran to millions of 
rands. The Head of the Eastern Cape Department of Health reported that some lives were lost 
during the strike and an urgent court application was filed to halt the strike. The extent of the 
strike attracted the various forms of media in the country. Six unions were cited in the Draft 
Order as respondents and the Order was mainly requesting that the strike be declared 
unprotected within the contemplation of section 64 and 65 of the LRA and interdicting and 
restraining the Respondents from participating and promoting the strike action (Case No 
563/12).  
 The area that is serviced which is the Amathole District reported lots of suffering as the 
majority of the clients have no vehicles to the public Health Care Institutions. They are 
dependent on the ambulance for transportation. The Amathole District covers the Buffalo 
City, Nkonkobe, Amahlathi and Mnquma Sub-ditsrict. It is important also to indicate that 
there are national roads that criss-cross the Amathole District such as N2 and N6 which have 
road accidents especially N2 which runs through Dutywa, Butterworth, East London and 
King Williams Town whilst N6 run through  East London, and Aliwal North. The N2 has lots 
of accidents and the Emergency Medical Officers or Ambulance Drivers are required to assist 
on these roads to save lives especially during festive season and the Easter Weekend.  
Everytime there is a strike in the public service and the departments of Health institutions are 
taking part, the public is most affected especially those who have no medical aid. For their 
health they depend on the service of clinics and hospital. The health professionals who 
provide the service to the communities become inaccessible and the critically ill are adversely 
affected. In most cases this results to death and high financial expenses. Interestingly many 
people rely on the service of the ambulance in the roads and communities for transportation 
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to the health institution. South Africa has a high percentage of accidents on the roads and the 
ambulance service is in high demand all the time. The issue of ambulance service on strike 
means that the people are in dire straits in the country at large. 
The Labour Relations Act (LRA) recognizes these constitutional rights to strike but subjects 
the right to a number of limitations. Among those limitations is a limitation which provides 
that no person may take part in a strike if that person is engaged in an essential service 
because the right to strike is so important, a limitation of this kind needs to be justified and to 
be justified it needs among other things to be limited. It is interesting that the essential 
services limitation on the right to strike in the LRA has not been subject to constitutional 
challenge and it is unlikely that it will be (Brand: 2010:2). Workers in “essential services” are 
excluded from the right to strike and unfortunately, large parts of the public sector are 
designated as such. Much of the violence surrounding strikes in recent years has arisen in the 
sector and has involved these services, leading to widespread concern about the efficacy  of 
legal enforcement as well as the appropriateness of the existing regulation of disputes in 
essential services and the concept of “essential services” (Du Toit & Ronnie:2012:209). For 
any strike to take place there are regulations that must be considered at all times as this right 
like all fundamental rights contained in Chapter 2  of the Constitution, is not absolute and is 
limited by the Labour Relation Act in two ways. Firstly it requires specific procedure to be 
followed before the right to strike may be exercised and secondly there are substantive 
limitations on the right to strike. This substantive limitation is linked directly to such 
employees like doctors, nurses or fire-fighters who works in the designated essential services. 
The employees are prohibited from striking altogether but instead, they are given the option 
of compulsory arbitration to resolve their disputes of interest with their employers (LRA). 
It is important to understand that workers engaged in essential services are left to the whim of 
their employers because they may not lawfully strike. The disputes can still be addressed but 
this is done through arbitration, not the power-play of strikes or lock-out (Botes: 2013:1). 
Indeed the department of Health had after the strike held all the personnel involved in the 
strike responsible for the damaged caused to property. Some members were subjected to 
hearing whilst some got suspended for their action during the strike. Other members were 
transferred to other stations whilst investigations are underway. It may not be ruled out that 
some members may lose their jobs when the disciplinary hearings are concluded.  
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Workers exercise collective power primarily through the mechanism of strike action. In 
theory employers on the other hand, may exercise power against workers through a range of 
weapons, such as dismissal, the employment of alternative or replacement labour, the 
unilateral implementation of new terms and conditions of employment and the exclusion of 
workers from the workplace. 
1.6 RESEARCH METHODOLOGY. 
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The study has adopted the desktop research methodology as against the traditional 
methodology approach. For this study it is deemed correct to use the desktop research 
methodology approach as the research concentrate on strike, picketing, go-slows as well as 
tension especially that this information is readily available in the internet  and its 
documented.’ 
The traditional approach on the other hand involves questionnaires which must be distributed 
to various groups in the communities as well as to labour organizations for response. 
Generally the responses vary to poor to good quality. In some cases the responses may lack 
sincerity as some may be completed without one applying his or her mind. Some 
questionnaires may not be returned whilst some may take longer to return responses. 
Desktop research refers to seeking facts, general information on a topic, historical  
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background, study results, etc, that have been published or exists in public documents. This 
information can be obtained from libraries, newspaper archives, government, university, 
website, NGO and CBO’s etc. For example, most research undertaken by government 
departments is easily accessible on the internet or at government offices 
(http://www.etu.org.za/toolbox/docs/development/research.html: 2014/02/10:2) 
Desktop research may be defined a systematic investigative process employed to increase or 
revise current knowledge by discovering new facts. It is divided into two general categories: 
(1) Basic research  is inquiry aimed at increasing scientific knowledge, and (2) Applied 
research is effort aimed at using basic research for solving problems or developing new 
processes, product or techniques 
(http://www.businessdictionary.com/definition/research.html:2014:02:10:1). Research 
Desktop augments the standard desktop environment with concept and designs that enables 
new ways of working and managing resources. It provides support in four key areas, 
Activities, Tools, Library and Notes (http://research.microsoft.com/en-
us/projects/research,desktop (2014/02/10:1) 
 
The advantage of using Desktop Research it is that the information is new and it is research 
before it goes on the internet. The information may be used without fear  and it is available 
all the time it is needed. This makes it easy to draw conclusion. Desktop research programs 
create an index of files stored on the computer, which enables fast and fairly comprehensive 
searches. The user can search local hard drives, Websites, email, and other sources without 
having to minimize the current document or open a browser, email, or other application 
(http://searchenterprisedesktop.techlargest.com/definition/desktop-search:2/7/2014:5). 
     1.6.1 BENCHMARKING 
For this research, adopted only the desk-top research, available research  through accessing 
available research material since that enables the research to make recommendation. Bench-
marking process will be done and draw best practice recommendations. 
    1.6.2 LITERATURE SURVEY ANALYSIS. 
This research will be undertaken through literature survey analysis. The data analysis will 
therefore not be necessary at all. 
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1.7 PROFESSIONAL ETHICS. 
In conducting the study the researcher will ensure that the interviews are designed and 
conducted in a way that do not offend or cause discomfort to the respondents. Personal 
circumstances of the respondent will be given due respect in terms of professionalism and 
confidentiality. Clear explanation would be given before the interview is conducted to 
alleviate any fears. Names of the respondent would not be required for this study thus 
assuring the respondents that there will be no reprisals. High ethical standards would be 
maintained. 
1.8  LIMITATION OF THE STUDY. 
The study will be restricted to the Eastern Cape Administration. It will focus on the essential 
services as defined by the Labour Relations Act, Act 66 of 1996. The areas to be covered are 
all those that fall within the definition of essential services workplaces. It is important to give 
precise meaning of the terms in relation to the research project. The terms should be defined 
operatively.  
1.9 CLARIFICATION OF CONCEPT AND TERMS. 
Government of National Unity – after the General Democratic Election of 1994, the major 
political parties formed a government that gave position i.e. portfolio in cabinet which was 
called a Government of National Unit (GNU). 
Essential Service – service that must not be interrupted at all cost. 
Collective bargaining - groups of unions that club together on mutual issues. 
1.10 CONCLUSION. 
The first chapter in the study gives an overview of the critical analysis of the implementation 
of the essential services clause of the Labour Relation Act by the Unions. The chapter also 
gives the case study of the Eastern Cape Administration from 1996 to 2012, research 
objectives, research methods which are the desk-top research, literature search, benchmarking 
and literature survey analysis. The second chapter is literature review. It looks at such issues 
as the strike in essential services, collective bargaining arbitration, mediation, conciliation as 
well as discipline which may lead to dismissal, the policy frameworks in other countries and 
debates on essential services in general. The third chapter will concentrate on bench-marking 
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process and best practice recommendation. The fourth chapter will be about literature survey 
analysis and the reflections on Professional Ethic and code of conduct applied in essential 
services workplaces. Chapter five which is the last chapter is the conclusion. This chapter 
will wrap up the findings of the whole study as well as giving some recommendation. 
 
CHAPTER 2 
 
LITERATURE REVIEW 
 
2.1 INTRODUCTION. 
 
This chapter reviews literature review through looking at such issues as the strike in the 
essential services, collective bargaining, arbitration, mediation, conciliation as well as 
discipline which may lead to dismissal, the policy frameworks in other countries and debates 
on essential services in general. The debates rests upon the fact  that no strikes should take 
place in essential services as they affect the people who are in dire need of the service and not 
the employer. In terms of the Constitution, the people have a right to such services and as 
such they denied what is deemed as their right. 
 
2.2 BACKGROUND INFORMATION. 
 
Central among the mechanisms devised to address the legacy of apartheid is the South 
African Constitution of 1996 and its Bill of Rights. This document identifies as set of rights 
concerning housing, health care, food, water, social security, education and the environment. 
The state must respect, protect, promote and fulfil these rights, based on the principles 
specified in the Constitution (Greenstein: 2006: 421). To ensure that citizens access these 
rights as enshrined in the Constitution, pieces of legislation were promulgated to give effect 
to the application of the Constitution. However, for the research topic mention is made of the 
following: 
 
 the Labour Relations Act 
 Skills Levies Act 
 Skills Development Act 
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 Basic Conditions of Employment Act 
 Occupational Health & Safety Act & Regulations 
 Employment Equity Act 
 
There are some other laws that have been passed to ensure that the South African society is 
on the road to transformation thus addressing the divisions caused by apartheid over the many 
years. Central for discussion would be the right to strike and limitation thereof in the areas 
that are declared as essential as well as maintenance services. Collective bargaining, 
arbitration, mediation, conciliation as well as discipline which may lead to dismissal, the 
policy frameworks in other countries and debates on essential services in general will come 
under discussion. 
 
2.3 THE RIGHT TO STRIKE AND LIMITATION THEREOF. 
The right to strike is enshrined in Section 23 (c) of the Constitution which says every worker 
has the right to strike. However, there is a limit to the right to strike which has to be 
reasonable too as section 36(1) of the Constitution points out. The Labour Relations Act, 
1995 endorses the Constitutional right of employees to participate in forming a trade union, 
to participate in its lawful activities and to strike. The Act however points out that no person 
may take part in a strike if that person is engaged in an essential or maintenance service (Mle: 
2012: 291). 
 
Greenstein (2006: 420) identifies a set of rights concerning housing, health care, food, water, 
social security, education, and environment which are referred to as socio-economic rights. 
The state must respect, protect, promote and fulfil these rights, based on principles specified 
in the Constitution. Among these rights are: the right to an environment that is not harmful to 
the people’s health and well-being, the right to have measures that prevent pollution and 
ecological degradation, the right to have access to adequate housing and to avoid being 
subject to arbitrary evictions or demolitions, the right to have access to health care services, 
including reproductive health care and sufficient food and water and to social security 
including social assistance. The discussion of essential and maintenance services may at no 
stage be isolated from the Bill of Rights as that would create a disjunction in what the 
Constitution seeks to achieve in limiting the strike action. Both the Committee of Experts and 
the Freedom of Association Committee of the International Labour Organization (ILO) have 
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endorsed the limitation of industrial action in services, the interruption of which would 
endanger the life, personal health or safety of the whole or part of the population, provided 
that restrictions on the right to strike are accompanied by adequate, impartial and speedy 
conciliation and arbitration proceedings in which the parties concerned can take part at every 
stage and that awards once made, are fully and promptly implemented. In South Africa both 
under the previous LRA and the current LRA, strikes and lock-outs in essential services have 
been prohibited (565) (i) (d). The process of designating a service as essential therefore takes 
on some importance (Du Toit et al: 20: 327). 
 
Large parts of the public sector are designated as essential services. Much of the violence 
surrounding strikes in recent years has arisen in this sector and has involved these services, 
leading to widespread concern about the efficacy of legal enforcement. It is submitted that the 
underlying problem is not simply one of enforcement, but rather raises questions about the 
appropriateness of the existing regulation of disputes in essential services and, indeed the 
concept of essential services (Du Toit et al: 2012: 195). 
 
Strikes, all too often accompanied by violence are common in essential services in South 
Africa as the recent 2010 public sector strike demonstrates. The right to strike for the 
purposes of collective bargaining is one of the fundamental rights enshrined in Section 27 of 
the South African Constitution. It is an extremely important right because if workers could 
not, in the last resort, collective refuse to work, they could not bargain collectively (Brand: 
2010: 1). The Labour Relations Act sets out to promote orderly collective bargaining and 
regulates the right to strike as an essential element of collective bargaining. In a number of 
aspects, ranging from violence erupting in the course of strike action to the practical 
exclusion of large sections of the workforce from exercising the right to strike it has become 
apparent that the current model is in need of adjustment (Du Toit et al: 2012: 195). Section 
19(i) of the Public Service Labour Relations Act, 1993 (Act No. 102 of 1993) says public 
servants, except those who are rendering essential services, have the right to strike and the 
Government as an employer has a right to lock-out (cited in Thakathi: 1993: 279). 
 
However, no employee is allowed to invite or instigate a strike (Thakathi: 1993: 279). Clause 
65(i) of the Labour Relations Act (1995) points out that no person may take part in a strike if 
that person is engaged in an essential or maintenance service. Mle (2012: 291) argues that the 
Labour Relations Act does not specify or is not specific as to which services can be classified 
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as essential. According to Nel et al in Mle (2012: 291), this could be because if a strike is 
lengthy or is characterised by violence the services of that sector can be classified as 
essential. The Labour Relations Act thus does not want to tie its hands and feet hence the 
establishment of the Essential Services Committee whose function is to conduct 
investigations as to whether or not the whole or a part of any service is an essential or a 
maintenance service. In terms of the Act, a maintenance service is one whose interruption has 
the effect of material physical destruction to any working area plant or machinery (Mle: 
2012: 291). 
 
Trade Unions have effectively pursued strike action across the whole bargaining unit, 
including essential service workers because in South Africa essential service workers and 
non-essential service workers are included in the same bargaining unit. Therefore, they are 
aware that the strike by essential service workers, despite being unprotected, significantly 
increases the pressure that is brought to bear on the employer and so enables both essential 
and non-essential service workers to leverage benefit from the strike by essential service 
workers (Brand: 2010: 12). The argument in favour of identifying certain services for special 
treatment in the management of disputes in that certain arms of the public service provide 
essential services where disruption or cessation of work due to strike or other forms of 
industrial action could adversely affect the well-being of the population, a threat to life or 
security. With such reasoning, services that are deemed essential are normally specified, 
while expedition’s procedures for settling the disputes that arise are outlined in the legal 
framework (Fashoyin: 2008: 588). A dilemma exists however despite the lack of clear 
definition as to what constitutes an essential service and various encumbrances on the right to 
strike, public services strikes have occurred regularly in the region (Fashoyin: 2008: 578). 
 
Blyton and Turnbull in Mle (2012: 293) express the view that in a number of contents where 
employees are located in the essential services, the strike weapon is judged by many to be an 
appropriate basis of bargaining power. The authors add that bargaining power based on the 
union’s ability to call a strike is not necessarily the best model for seeking to resolve pay 
issues for groups such as the police, fire-fighters, nurses and ambulance drivers. Christie ( 
cited in Solo (1997: 148) argued that in a sense all public sector strikes are secondary as the 
social and economic costs of public sector labour disputes are not carried by the state as 
employer, but by an unpredictable community. The author gave an example that if clerical 
staff in the department of manpower were to strike, Workmen’s Compensation Act benefits 
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are denied to people who have nothing to do with the dispute and no direct or immediate 
capacity to effect change in attitude or behaviour of those directly in conflict. Further, the 
same author argues that there is an assumption that all public or government service is 
essential and that the focus of legislative control is directed at ensuring the continuation of 
the service at a basic level, either by workers in dispute or by other. It is perceived that while 
some service may be essential there are inconsistences. Some services are essential and yet 
are unregulated. Others deemed essential yet they are not. The Labour Relations Act outlaws 
all strikes in essential service. Discussing the notion that public service is essential, Christie 
in Solo( 1997:148 ) says: 
 
“There is little factual support for the notion that public service is preternaturally essential. 
The functions and services of modern governments and local authorities vary in the degree to 
which they are essential to public welfare and attempts to define essential service are 
bedevilled by social and economic relativism. As state departments and agencies become 
privatised, the nature of the state as employer changed. The service supplied by the military, 
the police and fire fighters is different in importance and kind from that of the public service 
and teachers. We should explore the extent and nature of the public service and consider 
whether a particular service is monopolistic and the extent to which the state is involved in 
economic activity” 
 
In general, it is accepted that workers employed in designated essential service may be 
prevented from striking unless an agreement which provides for the continuation of a 
minimum service has been concluded. However in almost 15 years, no minimum service 
agreements have been concluded. The problem, it is submitted, begins with the Essential 
Service Committee (ESC) which is charged with investigating and deciding whether the 
whole or part of a service is to be designated as essential (Du Toit: 2012: 209). It must be 
pointed out that LRA does not attempt to provide a transparent and open process in the 
determination of essential services. Notice of the determination must be made in the 
Government Gazette, and interested parties may make written submissions or appear at 
public hearings. The designation of a service as “essential” must also be published in the 
Government Gazette. A number of services that have been designated as essential services by 
the ESC include the following: 
 
i. The regulation and control of air traffic 
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ii. The Weather Bureau of the Department of Environmental Affairs and Tourism, because it 
is a service which supports the regulation and control of air traffic 
iii. Municipal traffic services and policing 
iv. Municipal health 
v. The supply and distribution of water 
vi. The generation, transmission and distribution of power 
vii. Fire-fighting 
viii. The services required for the functioning of courts 
ix. Correctional Services 
x. Blood transfusion services provided by the South African Blood Transfusion Service (Nel 
et al: 2008: 234). 
 
Employers are reluctant to divide essential service workers between minimum service 
workers and others because they find it is problematic enough to distinguish essential from 
non-essential workers, let alone to work out which workers should be regarded as falling 
within minimum service. Since public sector employers typically have a Constitutional duty 
to provide essential services, they have preferred to maintain all workers within the 
designated essential service as essential service workers who are in law precluded from 
striking. The reason why the ESC has not ratified any minimum service agreements is that in 
the few cases presented to it for ratification it has not been satisfied that the agreements 
would ensure the proper maintenance of the essential service during a strike. Concluding and 
effective minimum service agreement that will ensure no disruption to the essential service is 
no simple task (Brand; 2010: 12). The other point is the fact that LRA provides for minimum 
service agreements only after a service has already been declared essential is one of the 
possible reasons for the absence of minimum service agreements. It means there is no 
incentive for employers to negotiate minimum service agreements because, in the absence of 
such an agreement, the entire workforce in a designated essential service is prohibited from 
strike action (Du Toit et al: 2012: 209). Mle (2012: 293-4) discussing the impact of the strike 
on service delivery draws a poor state of affairs for the communities, some pupils stepping 
into their educators shoes to prepare for imminent examinations and where teachers were not 
on strike, striking teachers’ union disrupted classes and ordered teachers to leave. In the 
Health Sector, a worse scenario prevailed. Strikers prevented patients and ambulances from 
entering the hospitals and patients needing chronic medication were turned away. The stay 
away by the Department of Home Affairs’ employees created havoc for the bereaved families 
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as they could not obtain death certificates and burials came to a halt. This was the 2010 
public service strike in South Africa. 
 
The Annual Reports of the Department of Labour for the last five years show the following 
on work stoppages for the Eastern Cape Provincial Administration: 
2.3.1 Table 1 of work stoppages for the last five year: 
 
Year No. of 
workstoppages 
% Change Annual Average Wages lost 
2008 6 14.3 -    6  059 281 
2009 8 33.3 7    4  861 033 
2010 11 37.5 9.5   45 834 668 
2011 7 36.4 9 330 837 892.30 
2012 14 100 11 102 994 710.40 
 
 
The work stoppages are inclusive of the municipal government strikes in the province and 
they affect the collection of refuse, electricity and water. The wages lost into millions of 
rands and many hours of work are lost as well. The greatest losers are always the 
communities that are served as is the case with the collection of refuse as well as the sick that 
have no alternative but to depend on the state institutions. The work stoppages are inclusive 
of public and private sectors. 
 
Workplace in the essential service for the last five years in Eastern Cape that is from 2008 to 
2012 affected these areas. 
 Nelson Mandela Bay Metro and the union involved was the South African 
Municipality workers union on the 06 March 2008. 
 Dora Nginza Hospital in Port Elizabeth and staff involved were nurses on 09 March 
2008. 
 A march in Bisho on 11 April 2008 and nurses had left their work in hospitals and 
clinics in hundreds. 
 At Kou-Kamma in the Eastern Cape about 200 SAMWU have been on and off strike 
in May 2008. 
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 Port Elizabeth Police Forensic Unit were on illegal strike on 01 July 2008. 
 Rolling mass action hit Eastern Cape over the electricity crisis and power shortage 
thus on 23 July 2008 ( Department of Labour  Annual Industrial Action Report 2008). 
Workstoppage in the essential services in 2009 affected these areas in Eastern Cape: 
 Elizabeth Donkin Hospital in Port Elizabeth and the union involved was National 
Education, Health and Allied Workers Union (NEHAWU)14-15 January 2009. 
 In East London and Mthatha hospitals nurses including those who performed 
pregnancy terminations and those in the primary health care went on strike on 11 
March 2009. 
 In Port Elizabeth at Department of Health depot 1 000 employees went on strike on 
29 May 2009 and Nehawu supported the strike.’ 
 In Mthatha, scores of patients were turned away as the public sector doctors went on 
strike on 22 June 2009. 
 In Bisho the Legislature came to a halt when staff stopped working on 23 June 2009 
and the union involved was Nehawu. 
 In the Eastern Cape municipality workers went on strike joining a national call on 27 
July 2009. 
 In the Eastern Cape Hundreds of employees downed tools in Telkom joining at 
national call on 03 August 2009. 
 In Nelson Mandela Bay traffic officers failed to turn-up for work over the Christmas 
weekend (Department of Labour Annual Industrial Action Report, 2009). 
Workshop in the essential services in 2010 affected these areas in Eastern Cape: 
 In Nelson Mandela Bay traffic officers embarked on illegal strike on 03 March 2010 
 A nationwide strike of SAMWU affected the Eastern Cape province with workers 
joining the strike on 12 April 2010  
 In Buffalo City Municipality clinic workers embarked on strike on 17 May 2010 
 Health workers from several Netcare hospitals in five provinces that include Eastern 
Cape went to a full-blown strike on 2 June 2010. 
 On 29 July 2010 the Eastern Cape Province was involved in nation wide strike. 
Nurses formed part of the workers involved in the strike (Department of Labour 
Annual Industrial Action Report, 2010). 
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In 2011 there was no strike recorded on essential services except for the Department of 
Education. However, the Department of Education is not designated as the Essential Services 
for now. 
Workstoppages in the essential services in 2012 affected these areas in Eastern Cape 
 In Mthatha, Nelson Mandela Academic Hospital nursing staff affiliated to Nehawu 
abandoned work. This happened in March 2012, no specific date is put except the 
month. 
 In Mthatha, Nelson Mandela Academic Hospital doctors protested on the 29 May. 
 In Queenstown, in Chris Hani Nursing College about 2500 student nurses went on 
protest and this happened in August no date is specified. 
 In Nelson Mandela Bay Municipality, Mfanasekhaya Gqobose building in the Eastern 
Cape, embarked on a sit-in on 20 August 2012. 
 In East London near Vincent, ambulance service workers, paramedics and emergency 
personnel, blockaded Western Avenue for more than two hours on 19 November 
2012. Western Avenue is the ambulance service workers, paramedics and emergency 
personnel headquarters. 
 In Mthatha, the Mthatha Health Complex its clinics and hospitals experienced critical 
medicine shortage and stock outs due to wildcats strike. (Department of Labour 
Annual Industrial Action Report, 2012). 
 
Comparative analysis of work stoppages & wages lost for the last five years: 
2.3.2 Table 2  
 
Province 2008 2009 2010 2011 2012 
Gauteng 20 32 32 33 42 
Western Cape 6 6 11 12 15 
Mpumalanga 6 5 7 9 12 
KwaZulu-Natal 9 8 14 15 13 
Eastern Cape 6 8 11 7 14 
Limpopo 7 1 17 5 10 
North-West 2 8 10 11 8 
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Northern Cape 3 1 6 2 4 
Free State 4 5 7 9 3 
 
2.3.3 Table 3: Wages lost for the same period 
 
PROVINCE 2008 2009 2010 2011 2012 
Gauteng 22 879 
042 
107 435951 159 753 646 609 886 832.8
1 
5 378 824 209.
84 
Western Cape 8 116 999 15 920 072   30 019 007 11 783 750.00      13 017 
752.05 
Mpumalanga 163 404 8 361 169   24 912 778 12 871 792.66      
34 214 840.22 
KwaZulu-
Natal 
2 843 984 23 793 533   54 601 436 36 989 037.87    
501 089 592.20 
Eastern Cape 6 059 281 4 861 033   45 834 665 330 874 892.3
0 
   
102 994 710.40 
Limpopo 2 856 745 1 094 353   40 228 368     
7 477 685.42 
     
17 879 161.20 
North-West 3 588 405 71 124 162   15 631 021    
54 757 793.57 
   
499 316 444.70 
Northern Cape 653 662 1 950 000   20 867 686          
70 559.51 
            
23 048.06 
Free State 544 324 918 141   15 233 695     
8 397 259.82  
  1 590 147.15 
 
 
2.4 COLLECTIVE BARGAINING, ARBITRATION, MEDIATION, 
CONCILIATION   AND DISCIPLINE. 
 
Collective bargaining is a process in which representatives of labour and representatives of 
employer management negotiate in an attempt to reach agreements and to uphold these 
agreements regarding matters that relates to or may impact on the employment relationship. 
Bargaining on the other hand is a process of meeting, presenting demands, counter demands 
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and proposals, haggling, convincing and in many cases, threatening, until agreement is 
reached (Nel et al: 2008: 184). 
 
Collective bargaining can be defined as a mechanism used by the employer and unions to 
discuss labour matters (Thakathi:1993: 77). The purpose of such a discussion is to reach an 
agreement by talking and negotiation with each other. In fact it is the main objective of 
labour unions and associations to obtain the best dispensation for their members (Andrews in 
Thakathi: 1993: 77). Union recognition is a prerequisite for collective bargaining. Union 
recognition arrangements formalize the procedures and processes of collective bargaining, at 
a national, industry, organizational or workplace level (Kirton et al: 2000: 159). 
 
The LRA provides for the right to strike as part of the collective bargaining process. For 
those workers in the Essential services for whom striking is prohibited, there is a provision 
for negotiations for the establishment of a minimum service during strike action. Where a 
dispute remains unresolved, it may be referred to arbitration (Mgijima: 2003: 5). 
 
The agreement for collective bargaining starts from two uncontroversial propositions 
according to Du Toit et al (2012: 196-7). The first is that the right to strike is indivisibly 
bound up with the right to bargain collectively. The second is that collective bargaining arose, 
in the context of collectivised forms of employment, as a response to the inequality of 
bargaining power which is inherent and must be inherent in the individual employment 
relationship. In South Africa the right to engage in collective bargaining and the right to 
strike are guaranteed by the Constitution and regulated by the LRA. Internationally as in 
South Africa, there has been a growing disjunction between this classic model and its social 
context. In particular, it has become increasingly questionable to what extent collective 
bargaining and the right to strike can continue serving their purposes in the era of widely 
called globalisation (Du Toit: 2012: 197). 
 
Collective bargaining as a process usually occurs either when an existing agreement 
terminates and the management-union relationship must be reviewed, when conflicts of 
interest arise and existing agreements are rejected, or when the need for an agreement arises 
because of a dispute or grievance. The collective bargaining process is unique in that the 
dynamics of the group are determined by more than the sum of the characteristics and 
qualities of individual members. It is therefore not a free process in that the nature of the 
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interaction is determined by more than just dynamics, needs and desires of the two groups 
(Nel et al: 2008: 186). The objective of collective bargaining is to agree on an acceptable 
contract – acceptable to management, union representatives and the union membership. In 
respect of the specific issues contained in various labour contracts, from issues appear 
consistently throughout all labour contracts. Three of the four are mandatory issues, which 
means that management and the union must negotiate in good faith over these issues. These 
mandatory issues were defined as wages, hours and terms and conditions of employment. The 
fourth issue that is covered in almost all labour contracts is the grievance procedure which is 
designed to permit the adjudication of complaints (Decenzo et al: 2001: 424-5). 
 
Although the goal of contract negotiation is to achieve an agreement that is acceptable to all 
concerned parties, sometimes that goal is not achieved. Negotiations do break down, and an 
impasse occurs (Decenzo et al: 2001: 428). As it becomes increasingly difficult to bridge the 
gap between them, the parties resort to the use of power to pressure each other. Most often, 
the end result is full blown and violent action. In essential services, this is notwithstanding 
the requirements of the LRA and the bargaining council constitutions which require that any 
dispute involving essential service workers be referred to interest arbitration (Brand: 2010: 
13). Although strike violence is antithetical to the idea of orderly collective bargaining and 
the freedom to strike even in non-essential services, it is common in South Africa essential 
service strikes. The picket line becomes a place of violent conflict, with strikers pressuring 
non-striking workers to participate and persuasion often evolves into intimidation (Brand: 
2010: 14). 
 
In terms of collective bargaining the LRA gives a lot of self-regulatory right to bargaining 
councils. It provides for the accreditation of these bodies so that they are able to reach 
binding agreements, and are able to have their own dispute resolution procedures that have 
the same legal standing as those provided for in the LRA section dealing with the setting up 
of the Commission for Conciliation, Mediation and Arbitration (CCMA). It is within this 
framework that the Public Emergency Services also have their own bargaining council 
(Mgijima: 2003: 5). In terms of the LRA, conciliation is a compulsory process in that the 
aggrieved party such as the employee must as a first step; refer a dispute to either a 
bargaining council or the CCMA using LRA 7.11. Further steps in the dispute resolution 
process such as arbitration or Labour Court adjudication depend on the conciliation process 
having been completed (Basson et al: 2009: 360). Essentially, conciliation entails the 
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continuation of negotiation between the two parties, but, in this instance, the negotiations 
form part of the dispute settlement procedure and failure to conciliate may lead to industrial 
action or further steps in the dispute settlement process. The advantage of conciliation is that 
it extends the negotiation process and allows for settlement between the parties without 
interference of external agents (Bendix: 2010: 606). When a dispute has been referred to the 
commission, the latter must appoint a commission to attempt to resolve it through 
conciliation as in terms of Section 135 of the LRA, who must do so within 30 days of the date 
the commission received the referral. The parties may agree to extend the 30 day period (Nel 
et al: 2008: 132). In the case of essential services the parties have the option, within seven 
days of referral, to agree on the commissioner to be appointed and the procedure to be 
followed (Bendix: 2010: 640). One of the processes as part of conciliation that a 
commissioner may use is mediation which is a process whereby the third party that intervenes 
in the dispute attempts to assist the parties in reaching a settlement that each party can agree 
to. Instead of mediating the dispute, the commissioner may also focus on determining the 
facts that underlie the dispute or may even go so far as to provide the disputing parties with 
recommendations (Basson: 2009: 360). Where both parties agree, the commissioner may, 
immediately after conciliation has failed, engage in arbitration and this is known as Con-Arb 
(Bendix: 2010: 640). 
 
Conciliation and mediation are two very closely related impasse-resolution techniques. Both 
are techniques whereby a neutral third-party attempts to get labour and management to 
resolve their differences. Under conciliation, the role of the third party is to keep the 
negotiations on-going. In other words this individual is a go-between. Mediation, on the other 
hand, goes one step further. The mediation attempts to pull together the common ground that 
exists and make settlement recommendations for overcoming the barriers that exists between 
the two sides. A mediator’s suggestions are only advisory (Decenzo, et al: 2001: 431). 
 
To proceed to arbitration of to the Labour Court, each party must receive a copy of a 
certificate. Without this certificate a party my not proceed to the next step as is required 
(Basson: 2009: 361). According to Bendix (2010: 619) arbitration entails the appointment of 
a third party to act as an adjudicator in a dispute and to decide on the terms of settlement. 
Arbitration differs from conciliation and mediation in that it does not promote the 
continuation of collective bargaining. In arbitration, a third party actively intervenes in the 
dispute and takes over the role of decision-maker. The arbitrator listens to and investigates 
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the demands and counters demands on both sides, and decides on a final settlement. 
Whatever settlement the arbitrator imposes will become binding on the parties concerned. 
 
The CCMA is the central institution in the statutory dispute resolution system established by 
the LRA. Section 113 of the LRA provides that the CCMA is independent of the state, any 
political party, trade union, employer or employers’ organisation, federation of trade unions 
or a federation of employer’ organisations. It has jurisdiction in all provinces of the Republic 
of South Africa. It consists of a governing body, commissioners and staff. CCMA is a 
tripartite body – governing body of the CCMA consists of representatives of organised 
labour, organised business and representatives of the State. 
 
The functions of the CCMA are regulated in section 115 of the LRA. In terms of this section 
the CCMA must attempt to resolve, through conciliation, any disputes referred to it in terms 
of the LRA. If a dispute which has been referred to it remains unresolved after conciliation, 
the CCMA must arbitrate the dispute if the LRA requires it and any party to the dispute have 
requested that the dispute be resolved through arbitration. The CCMA must also arbitrate a 
dispute which remains unresolved after conciliation and in respect of which the Labour Court 
has jurisdiction, if all the parties to the dispute consent to arbitration under the auspices of the 
CCMA (Basson: 2009: 363). Of importance is also the fact that CCMA is not only concerned 
with the resolution of disputes. The aims of the CCMA are about the active promotion of the 
vision of the LRA in that it assists in the setting up of bargaining councils. It assists where 
bargaining council dispute procedures fail to effect dispute resolution for example the SABC 
News 2002. It provides training in a variety of skills to ensure that social dialogue is 
strengthened. The LRA actively promotes a system of contracting out its provisions by 
encouraging collective agreements on issues of interest to business and labour (Mgijima; 
2003: 5). 
 
The disciplinary procedure in the Public Service is one of the prominent aspects of union and 
association activities. They should always check that their members are treated fairly and 
equally in disciplinary issues (Thakathi: 1993: 174). Contrary to the opinion of many 
employees, a disciplinary procedure is not intended merely to ensure that they are properly 
disciplined. The use of a disciplinary procedure ensures that all employees are treated in the 
same manner; that an employee is not disciplined or dismissed at the whim of a manager or 
supervisor; that he is accorded the opportunity of a fair hearing before dismissal occurs; that a 
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transgression of the same kind is treated in the same manner by all managers; that employees 
have certainty regarding the type of treatment they will receive and that managerial 
representatives obtain certainty about their actions and decisions. The purpose of a 
disciplinary procedure is not to punish, but also to correct the employee (Bendix; 2010: 377). 
 
In terms of the common law the employer could dismiss the employee on the basis of 
misconduct. If the misconduct was not serious the employer could dismiss the employee by 
merely giving the required notice. The employer could summarily dismiss if the employee’s 
misconduct is serious for example in the cases of theft or assault (Basson et al: 2009: 113). In 
order to achieve organisational goals, some form of order in the operations and functioning of 
organisations will be essential. An undisciplined workplace and, if not attended to, will 
eventually impact negatively on an organisation’s efforts to reach its objectives. The 
maintenance of discipline can be viewed as the effort to have some form of orderliness – the 
opposite of disorder (Nel et al: 2008: 271). 
 
Fair treatment of employees demands that disciplinary action be consistent. When rule 
violations are enforced in an inconsistent manner, the rules lose their impact. Morale will 
decline and employees will question the competence of management. Productivity will suffer 
as a result of employee insecurity and anxiety. All employees want to know the limits of 
permissible behaviour and they look to the actions of their managers for such feedback. 
Discipline follows a typical sequence of four steps which are as follows: 
 
i. Written verbal warning – the first formal step in the disciplinary process 
ii. Written warning – first formal step of the disciplinary process 
iii. Suspension – a period of time off from work as result of a disciplinary process 
iv. Dismissal – a disciplinary action that results in the termination of an employee 
(Decenzo: 2001: 111-3). 
 
2.5 THE POLICY FRAMEWORKS IN OTHER COUNTRIES. 
 
In most of the Southern African Development Communities (SADC) the public sector is the 
largest formal employer. In Namibia, for example, the public service employed about 80 000 
workers in 2004, in Swaziland the figure stood about 30 000 in 2006 and in Lesotho at 
39 065 of the quarter ending December 2006. Approach towards the regulation of the public 
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sector differs, and a dual position emerges among SADC countries with some having the 
same legal framework regulating both the private and the public sector whilst others have 
adopted a separate framework regulating each sector. In Botswana, Malawi, Namibia, South 
Africa, Swaziland and Zambia, the same labour regulatory framework applies to both the 
public and the private sector (Khabo: 2008: 8-9). 
 
Zambia after its independence there was greater concern for protection of employees, as 
evidenced by the Employment Act of 1965, the Employment of Women, Young Persons and 
Children Ordinance and by statutes providing for minimum wage legislation, a wages council 
and conditions of employment. It has history of relatively strong collective bargaining and 
concomitant strikes by trade unions to enforce their demands. The Industrial Relations Act of 
1971 introduced a system of workers’ councils in every industry employing 100 or more 
employees. Two thirds of the workers council had to comprise employees and one third 
managerial representatives (Bendix: 2010: 786-791). 
 
2.5.1 The policy frameworks in SADC are best illustrated by the table below: 
Key features of public service labour relations. 
 
 Public 
service 
employme
nt 
Legal 
framewor
k 
Organization
al rights 
Dispute 
settlement 
Essential 
services 
Right to 
strike 
Botswana 90 Regulated 
by labour 
code but 
conflicts 
with 
Public 
Service 
regulation 
Right to 
organize and 
bargain 
allowed, but 
not in force 
Employers
’ processes 
Recognize
d but not 
defined 
Allowed 
but not in 
force 
Lesotho 45 Regulated 
by Public 
Service 
Workers’ 
association 
can consult, 
Employers
’ processes 
Not 
defined 
but 
Not 
allowed 
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regulation no 
negotiation 
practically 
the entire 
service 
Mozambiqu
e 
91 Regulated 
by Public 
Service 
regulation 
Not allowed Employers
’ processes 
 Not 
defined 
but 
practically 
the entire 
service 
Not 
allowed 
Zimbabwe 72 Regulated 
by Public 
Service 
regulation 
Workers’ 
association 
can negotiate 
non-binding 
agreement 
Employers
’ processes 
Defined, 
the entire 
public 
service 
Not 
allowed 
Malawi 68 Regulated 
by the 
labour 
code 
Right to 
organize and 
bargain, 
some 
restrictions 
Public 
authority 
conciliatio
n, 
arbitration 
Recognize
d but not 
arbitration 
Allowed 
with 
restriction
s 
Namibia 67 Regulated 
by the 
labour 
code 
Right to 
organize and 
bargain 
Public 
authority 
conciliatio
n 
arbitration, 
labour 
court 
Recognize
d but not 
defined 
Allowed 
Swaziland 86 Regulated 
by the 
labour 
code 
Right to 
organize and 
bargain, 
some 
restriction 
Public 
authority 
conciliatio
n 
arbitration, 
labour 
court 
Defined 
but elastic 
Allowed 
with 
severe 
restriction
s 
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Zambia 83 Regulated 
by the 
labour 
code 
Right to 
organize and 
bargain 
Conciliatio
n 
arbitration, 
labour  
court 
Recognize
d but not 
defined 
Allowed 
with 
restriction
s 
South 
Africa 
93 Regulated 
by 
Labour 
Code and 
Public 
Service 
Act, both 
are 
consistent 
Right to 
organize and 
bargain 
Conciliatio
n 
arbitration, 
labour 
court 
Defined, 
quite 
specific 
Allowed, 
provision 
for 
minimum 
service 
 
 
The table presents an overview of this and other important features of labour relations in the 
public service in the region. The first group are Botswana, Lesotho, Mozambique and 
Zimbabwe where the legal framework has denied either partial or full organisational rights. In 
such cases, the right to collective bargaining is for one reason or another non-existent, 
although a country such as Zimbabwe, non-binding negotiations are possible. The second 
group are Malawi, Swaziland, Zambia and Namibia where organisational rights are granted 
by law, but where the legal frameworks or administrative measures have restricted access to 
collective bargaining as in Swaziland: provided open-ended provisions on what constitutes an 
essential services, as in Malawi; or placed colossal impediments on the right to strike as in 
Zambia (Fashoyin: 2012: 579-580). Legislation in most of the countries in the sub-region 
draws a distribution between disputes of rights and of interest. These include Lesotho, 
Malawi, Namibia and Zambia. South Africa’s legal framework does not explicitly make this 
distinction. Generally, interest disputes are resolved through mediation and conciliation and 
are not subjected to adjudication. Courts in the sub-region appear to be relatively independent 
of their governments’ political interest of control. In Botswana, Lesotho, Malawi, Swaziland, 
Zambia and Zimbabwe the Labour Court is subordinate to the high Court. This subordinate 
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status also has implications in terms of resource allocation and benefits associated with 
positions (Khabo: 2008: 13-15). 
 
Freedom of Association in the Arabian Gulf, the case of Bahrain, Kuwait and Yemen are 
looked at. Bahrain joined the international human rights community only towards the end of 
the twentieth century. The Bahrain Constitution of 2002 guarantees the right to freedom of 
association in several instances. 
 
The right of workers in the public sector to form trade unions is currently subject to different 
interpretations and consequently, policies. This is primarily due to the existence of two 
articles (Articles 2 & 10) in Trade Union Law. Article 2 (c)  defines the workers covered by 
the Law of Trade Union as workers employed according to the civil service schemes while 
Article 10 states that public workers have the right to join trade unions. The Trade Union 
Law is the result of over 40 years of struggle by the Bahrain workers. Before that, the Labour 
Law of 1976 allowed only the formation of joint worker-employer Committees. Currently, 
more than 60 trade unions are affiliated to the General Federation of Bahrain Trade Union 
(GFBTU) including six trade unions in the public sector. Migrant workers may form or join 
trade unions. Despite guarantees of migrant workers’ rights to join trade union, some trade 
union organisation’s statutes seem to restrict such a right (Arab Institute for Human Rights: 
2008: 15-17). 
 
The Kuwait is a member of the International Labour Organisation and has ratified the two 
most important ILO conventions related to freedom of association: C87 on Freedom of 
Association and Protection of the Right to Organise Convention, 1948 and most recently, the 
C98 related to the Right to Organise and Collective Bargaining Convention, 1948 ratified on 
09/08/2007. The Constitution of 1962 guarantees the right to freedom of association 
including trade unions. Both public interest associations and trade unions fall under the 
competence and supervision of the ministry of Labour and Social Affairs. The Law of 
Association prohibits migrants from forming associations as founding members are required 
to be Kuwait nationals (Article 4) migrant may join associations only as supporting or 
associate members (Article 13); they have no right to vote or sit for elections as the general 
assemble must consist solely of Kuwait members. The Labour Law, Chapter Thirteen 
guarantees the right to all workers subject to this law to form trade unions. In addition, 
employees and workers in the oil and public sectors also are subject to Chapter thirteen as 
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long its provisions do not contradict the special legislations of these sectors (Article 69). The 
military, the police and national guards do not fall under the provisions of the Civil Service 
Law 15 of 1979 (Civil Service Law, Article 3). As of February 2008, there were 54 trade 
unions, two sectorial federations, and KGTUF as the only general federation. Trade unions 
currently represent 54 000 out of 2.2 million workers of which 300 000 are Kuwaitis work in 
public sector. The largest trade unions were established in the public sector in the 1960s. This 
practice ceased between 1979 and 2003 as a result of two conflicting legal provisions in the 
Labour Law and the Civil Service Law. Since the amendment in 2003 of Article 69 of the 
Labour Law trade unions in public sector witnessed significant growth.  
 
Presently, they are in almost every ministry and public institution. There are a number of 
legal provisions that trigger fear of direct and indirect control and interference by the 
administrative authorities in the internal affairs of trade unions: 
 
 Notification of the general assembly meetings one week before meeting. 
 The board of directors should not count less than 7 members and not more than 21. 
 
 The ministry has the right to inspect at any time the union’s headquarters, the 
membership and board members register as well as the minutes of the general 
assembly meetings and accounting books (Arab Institution for Human Rights: 2008: 
32-39). 
 
The Yemen Constitution guarantees NGOs political parties and trade unions rights to 
freedom of association. Yemen has three distinct legal frameworks for each - the 
associations, political parties and trade unions respectively: 
 
 The Law of Association and Civil Society no. 1 of 2001 and its Executive By Law 
issued by Decision No. 129 on 10 May 2004. There also exists compulsory ministerial 
decisions such as the model statutes and the Special by Laws related to the different 
types of associations. 
 
 The Law No. 35 of 2002 related to the Organisation of Labour Trade Unions. The 
Labour Code also includes specific provisions related to the trade Unions’ rights: 
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collective agreements (Article 33): the rights to establish trade unions (Article 151): 
and protection against anti-union discrimination (Article 152). 
 
 Law No. 66 of 1991 pertaining to political parties, and its Executive Directive issued 
by the Presidential Decree No. 109 of 1995. 
 
The Law of Association distinguishes between an organisation and a foundation. Article 2 
defines the two types of associations: 
 
An organisation is defined as “any non-governmental association established, in accordance 
with the provisions of this law by at least 21 founding members and has 41 members at the 
first meeting of its constitution. The primary purpose of the organisation is the realisation of a 
common benefit for a specific social group or for the public benefit, and it does not seek to 
generate from its activities, financial profit for its members, and the membership shall be 
open ….” 
 
While a foundation is “Any institution established in accordance with the provisions of this 
Law, for a limited or unlimited time, by one or more natural or moral person, in order to 
undertake activities for the public benefit without generating financial profit, and the 
membership shall be confined to its founders only”. 
 
The law seems to limit the right of migrants to form or join associations to nationals of 
friendly countries who may set up cultural, sports and social associations through their 
accredited diplomatic missions and via the Ministry of Foreign Affairs. 
 
The Trade Union law stipulates that all workers except for the armed and security forces and 
those holding high-level posts in the public sector, the civil associations, co-operatives and 
professional unions that are established under different laws (Article 4), may constitute trade 
unions (Article 5). Individual freedom is respected for no worker should be compelled to join 
a trade union or be prevented from exercising union rights of to withdraw from a union 
(Article 8). Fifteen of more workers are required to establish a trade union committee in one 
of more establishments or businesses in the same or similar profession (Article 14). All 
legally established trade unions have the legal personality (Article) after they are registered 
and proclaimed by the ministry (Article 7(b)). The proclaimed union has the right to represent 
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its members in court (Article 11). The Trade Unions Law, the labour code and other enforced 
legislations define the type and scope of trade union activities (Article 55). 
 
The Law of Political Parties and Organisations guarantees the citizens’ right to enjoy political 
pluralism (Article 3). This is based on Article 39 of the Constitution that states that the 
political and partisan pluralism is the basis of the Yemeni political and social system. 
 
Trade Unions appear to enjoy substantially more freedom in running their internal affairs. 
The legal provisions addressing them are protective and guarantee the principle of non-
interference. The Law of Trade Unions stipulates that the financial resources of trade unions 
range from membership fees and assistance by the state, to revenues from the union’s 
investment in assets and real estate, unconditioned donations, as well as any other resources 
of income as long as they do not contradict the relevant and related Laws in force (Article 
48). The Law is silent about foreign funding. 
 
According to the Law of Trade Union, only the General Federation is permitted to participate 
in the establishment of and/or affiliate to Arab regional or international union confederations 
(Article 66). There are no requirements for the approval or notification of the authorities. The 
Law of Trade Union states that in the event that a trade union organisation is dissolved 
voluntarily or judicially, the general assembly decides of the usage of the assets of the union. 
The Law does not specify the procedures or the grounds for a judicial dissolution. This 
creates the space for arbitrary proceedings against trade union organisations (Arab Institute 
for Human Rights: 2008:57-60). 
 
A study of national law in six EU states under the topic: The right to strike – A comparative 
Perspective was conducted in 2008.  The countries selected for the study are Belgium, 
France, Germany, Italy, the Netherlands and the UK. Eight questions were formulated which 
formed the bases of the study and each country was studied against the same question. 
Different teams of four and three members were formed for the six EU countries to conduct 
the studies. The questions for the study are as follows: 
1. Briefly describe the industrial relations context of strike action in recent years. 
2. The right to strike as a fundamental region norm. 
(a) Is the right to strike guaranteed in the national constitution? 
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(b) Is it recognized as a fundamental right (e.g. through the case law of the highest 
courts). 
(c) What is the relationship between the right to strike and other rights and freedom? 
3. The legal framework for strike action 
(a) Is there a legal definition of what constitutes a “strike” or other forms of collection 
actions? 
(b) Are there legal procedures for legal strike to take place? 
(c) What types of Industrial actions can be lawful? e.g is it lawful for workers to take 
action as an act of solidarity with workers involved in a separate industrial 
dispute? 
(d) Are there guaranteed minimum public services in the event of a strike? 
(e) Does the motivation for a strike affect its legality? 
(f) Are any categories of workers excluded from the right to strike? 
(g) Is there an obligation of industrial peace? 
4. Is there employer entitled to react to industrial peace? 
5. How does the law regulate the impact of the strike on the individual contract of 
employment? 
6. Explain the role of the judiciary, if any, in the resolution of industrial disputes. 
7. Articles 6(4) of the European Social Charter guarantees the right to strike. Does the 
European Committee of Social Rights view your law and practice as complying with 
Article 6(4)? 
8. To what extent, if any does national law provide regulation  for transnational forums 
of strike action? 
What is obvious from all six countries studied is that they are different in approaches as some 
countries have strike covered in their constitutions whilst in others strikes are covered in 
terms of the case-law. 
In some case strike is view as a source of damage to employers, thus France. However the 
constitutional development included the right to strike thus in the French Constitution of 
1946. These countries also use Article 11 of the European Convention for the protection of 
Human Rights and Fundamental Freedoms (ECHR) in the absence of the relevant legal 
framework in their countries. Off’course high courts also play a role in ensuring that people 
have rights as defined in terms of the European Union as well as decisions of the European 
Court of Justice in the cases of Viking and Laval. Articles 8(1) of the ECOSOC Treaty 
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obliges the contracting states to safeguard the right to strike to the extent that this right is 
exercised  in conformity with the laws of the State concerned. The right to strike can be 
derived from the freedom of collective industrial organization, as laid down. 
 
 
Belgium revealed the following: 
 
In comparison to other European countries, it appears that Belgium is evolving from a 
country with very few strikes into a country with a modest number of strikes. During the past 
two decades, there have been very few strikes. These mainly affected the public and transport 
sector and the car industry. The figures between 2000 and 2007 show that a great number of 
working days were lost mainly in 2001 and 2005, when were 669, 982 days of strike. In 
2006, however, this dropped to 88,941 days. Examples of recent industrial actions include a 
strike in the education sector in 2001, where works took to the streets in 2005 by prison 
officers held to support demands for higher staffing levels. 
 
After World War II, the right to strike was formally acknowledged in most European 
countries (Stewart & Bell: 2008: 9). In Belgium though there was a number of initiatives to 
adopt the right to strike in the Constitution, but none were successful. In the explanatory 
statement to the Essential Services Act of 19 August 1948, regarding the right to strike is 
derived from the de-penalisation of strikes by the Act of 24 May 1921. The current article of 
the Belgian Constitution regarding fundamental social rights, make no explicit reference to 
the right to strike. The right to strike can be derived from the right to collective bargaining, 
which is found in Article 23 (3) of the Constitution. The right to strike is acknowledged in 
several international instruments, which Belgium has ratified. It must be noted that, in 
contrast to Germany, Italy and United Kingdom, Belgium has a monistic law system which 
regulates the relationship between national and international law. If national and international 
law are incompatible, international law prevails, though this is subject to certain conditions. 
The international regulation has to be binding on Belgium and secondly it has to be directly 
applicable in the Belgian legal system. This second condition means that there has to be an 
intention by the contracting states to provide rights for individuals and that the conditions of 
the treaty are complete and accurate. Article 8 (1)(d) of the ECOSOC Treaty obliges the 
contracting states to safeguard the right to strike, to the extent that this right is exercised in 
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conformity with the laws of the state concerned. Other international instruments applicable in 
Belgium also refer to the right to strike. Such international instruments are: 
 
 ILO Conventions No. 87 and 89. 
 Article 6(4) of the Revised European Social Charter. 
 Article 11 of the European Convention for the protection of Human Rights and 
Fundamental Freedoms (ECHR). 
 Article 28 of the EU Charter of Fundamental Rights. 
 Article 11 (3) of the Labour Agreement Act, 1978. 
 
The right to strike is a fundamental social right but it is not absolute and is limited by the 
subjective rights of others insofar as such limitations are prescribed by law and necessary in a 
democratic society for the protection of the rights and freedom of others, or for the protection 
of the public interest, national security, public health or morals. In Belgian legislation there 
are no clear definitions of the terms ‘collective labour conflict or strike’. The gap is addressed 
by Belgian case law and the Dictionary of Social Legislation which defines collective conflict 
as a conflict between a group of employee and one or more employers about labour matters, 
concerning legal status and working conditions. 
 
The procedure which needs to be followed in executing the intention to strike is not regulated 
by the Belgian legislation, but left to unions and employers’ associations in accordance with 
principle of subsidiary. Stipulations are included in collective labour agreements concerning 
the legal status of the trade union delegation. Courts are used at times for prohibiting a strike 
action in order to protect the right to work though most scholars believe that settlement of 
collective labour disputes does not fall under the courts’ jurisdiction and that they should be 
solved through the appropriate channels, such as conciliation boards. 
 
In France for many centuries, the right to strike was considered an infringement of other 
rights deemed more worthy, for example, the right to property (Stewart & Bell: 2008: 27). 
Regarded as a dangerous population, workers were to be kept under control and by no means 
could they be handled over such a powerful weapon strikes were criminally prohibited and 
not until the Act of 27 November 1849 that this inequality was abolished. The criminal 
offence of striking was repealed by the Act of 25 May 1864. Whilst striking was no longer 
reprehensible, it did not constitute a right and remained a tort likely to be sanctioned, up until 
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1946. The current legislation relies on the French Constitution of 1946, opening with a 
Preamble which echoes the 1789 Declaration of Human Rights and promotes new 
constitutional rights including the right to strike. 
 
May 1968 was one of the most symbolical collective actions in French social relations where 
workers, students and trade unions joined in order to protect against the Government policy. 
The most recent example of this trend is to be found in 2006 when thousands of people 
protested against the CPE. The demonstrations organised in response to the creation of this 
new type of employment contract were broadcast worldwide. This opposition eventually 
resulted in the withdrawal of the project by the Government. The CPE aroused strong 
oppositions from large number of University and high school students, with demonstrations 
held at 69 out of 84 Universities and over 1 000 high schools. The movement was taken up 
by trade unions, then by major left wing political parties, and a significant section of the 
French population. On 4 April 2006, 3 million people took part in demonstrations in the 
streets of the main French cities (Stewart & Bell: 2008: 28). The main arguments against the 
CPE were that it provoked unfair dismissals and precariousness of employment. 
 
It can be seen that strikes in France are an instrument of progress, a way to bring about 
reforms by attracting the Government’s attention to the problems faced by the French people. 
Strikes are primarily a means to lobby employers. The highlights of five main caused 
triggering strikes are: working time, wages, employment, working conditions and conflicts 
about new laws. 
 
Under French law, the right to strike is a fundamental right which is guaranteed by the 
supreme noun, the Constitution. Although the right to strike is a constitutional one its impact 
on the exercise of other freedoms and rights must also be considered. Taking on a 
constitutional value, the right to strike has also been recognised by the highest courts in 
France. The right to strike is guaranteed by the Constitution and more precisely by the 
Preamble of the Constitution of 1946 dating from the Fourth Republic, which is recognised as 
a part of what is known under French law as the constitutionality unit; a notion which 
expresses the unity of the supreme noun. 
 
The constitutional nature of the right to strike is a key element of the protection guaranteed to 
strikers. For example, they cannot be dismissed on the grounds of their participation to a 
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strike. The right to strike is not only protected by the Constitution, it is also promoted by the 
courts and principally the three highest courts in France. In another decision, the Court of 
Cassation reaffirmed that the right to strike is to be exercised within the framework in which 
this right is regulated. Similarly, according to the same Court, a strike implies the existence of 
professional claims, however a judge cannot substitute his appraisal to the strikers’ opinion 
on the legitimacy of the claims. 
 
The exercise of the right to strike, as defined by case law, may by its very nature conflict with 
other rights and interests. Conciliation is necessary in order to pressure the fundamental rights 
of each party. Case law has identified limits to the right to strike in order to guarantee other 
freedoms. Thus workers participating in a strike have duty to respect those essential rights as 
far as the freedom of trade and industry and right of property are concerned, the right to strike 
does not include the possibility for strikers to occupy their workplace and illegal confinement 
of the employer or managers constitutes a criminal offence. Sit-in might infringe both this 
freedom of trade and industry and the right to property. 
 
No notice is required before a strike break-out. Thus lightening strikers are allowed. A strike 
notice organised by collective agreement cannot be imposed upon workers, it only binds the 
parties to this agreement, the employers or employers’ organisations and trade unions. 
However, the employer must be aware of the demands and claims must be transmitted to the 
employer before the strike occurs. A strike does not breach the contract of employment 
except when the employee commits gross misconduct. The Labour Code organises the 
settlement of collective disputes. It consists mainly in extra-judicial proceedings in which the 
judiciary plays a limited role. The judge does not resolve conflicts. The intervention of a 
judge is necessary to expel strikers and to resolve cases concerning civil liability or criminal 
responsibility arising from strike action. 
 
In Germany, three of the spikes relate to disputes in the metal industry. In 1971 some 240, 
000 metal workers went on strike and were locked out (Stewart: 2008: 53). The dispute 
concerned a claim for a 7, 58% wage increase and a single payment to the value of 90 Euros. 
In 1978, 270 000 workers from the metal industry took action once again, calling for higher 
wages and better social security. Of these, 85 000 workers went on strike and 177 000 were 
locked out. Finally, in 1984 almost 210 000 workers from metal industry stopped work, of 
whom 60 000 were on strike, and the remainder lock out. The strike was held to support 
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claims for a 38.5 hour week. In Germany this campaign became known as “38.5 
stundernwoche”. The strike lasted for seven weeks and, in support of the same demand, 
workers from the printing industry went on strike for twelve weeks. A major industrial action 
which took place in 1992 involved 400 000 workers from the civil service, railways and 
postal service went on strike demanding a 5.4% wage increase and an extra Christmas bonus 
to the value of 100 Euros. A recent action was a strike by bus drivers in 2004 which lasted 
395 days. This exceeded the previous record length of 114 days, for a strike in the metal 
industry in Northern Germany in 1952 (Stewart: 2008: 54). 
 
Strikes, lock-outs and other possible forms of collective actions are not guaranteed as 
“fundamental right” in the next of the German Constitution. Article 9(3), GG only guarantees 
individuals the right to form associations, whether trade unions or employer’s associations. 
The case-law of the Federal Labour Court and of the Constitutional Court is the most 
important legal source in this field. In a judgement of 1991, the Constitutional Court 
developed a precise interpretation of Article 9(3), GG. The Court held that the associations 
referred to therein are characterised by having the purpose of safeguarding and improving 
working and economic conditions. This purpose involves the conclusion of collective 
agreements. The associations are free to choose the means they think necessary in order to 
come to such agreements. The Constitution therefore guarantees the right to strike in such 
situations. Although the right to strike is not recognised directly in the German Constitution, 
it has been developed through case-law of the highest courts on the basis of Article 9(3), GG. 
 
Proportionality is the main requirement for the legitimacy of an industrial conflict. As an 
industrial conflict affects external rights, it is important that disputes are conducted within the 
framework of the system of collective agreements. The principle of proportionality dictates 
that the strike can only be ‘ultima ratio’. 
 
A strike cannot start as long as negotiations are taking place, even if the period of the peace 
obligation has ended. The principle of ultima ratio preserves the freedom of negotiation. The 
right to strike is limited by the property rights of the employer. Strikes which lead to the 
destruction or erosion of the assets of the employer are completely forbidden. An employee is 
obliged to carry out emergency and preservation works to preserve the business of an 
employer. The trade union is obliged to ensure emergency works and preservation works are 
undertaken during an industrial conflict in order to save the property rights of the employer. 
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In German there is no definition of what constitutes a ‘strike’ and no single law that 
exclusively deals with strikes. It is instead the role of the courts to find a definition of ‘strike’ 
and create a framework within which collective actions are legal on the basis of Article 9, 
paragraph 3 of the Constitution. ‘Strike ’has been defined as a systematic and collective work 
stoppage by a group of employees, without the employer’s approval, in order to improve or 
safeguard economic and working conditions. This aim excludes the right of retention which is 
not seen as a collective measure in an industrial dispute. In that connection employees are 
only given the right to refuse to work when they get no wages. 
 
Strikes have to meet several general requirements. Only those associations which are allowed 
to conclude collective agreements have the right to call a strike. This applies to trade unions 
and employers’ associations as well as to individual employers. In addition, the strike must 
have the aim of the conclusion of a collective agreement. A strike is illegal if a valid 
agreement exists because there is a peace obligation which prohibits the calling of a strike in 
relation to matters which are validly regulated in a collective agreement or closely linked 
with existing regulations. 
 
In the Italian system, industrial relation can be defined as the complex of relations among 
actors such as trade unions, employers and their organisations, and public institutions, in 
technological, economical and social-political contexts. The main industrial relations actors 
are trade unions, employers and their associations and the executive. Employees usually 
express themselves through trade unions: but spontaneous structures, collective moments and 
unorganised groups are also found. 
 
Italian industrial relations are based on a self-government principle, because in accordance 
with Article 39 of the Constitution “The organisation of trade unions is free”. This means that 
trade unions have the freedom to organise themselves and to carry out their activities, and 
neither the Government nor any private person can prevent this. 
 
Government participation in industrial relations can be seen both directly and indirectly. The 
Government can be said to have become the third contractual party in the collective 
bargaining process, expanding its own resources and becoming involved in the sharing of 
general pol0itical and social-economic targets and their engagement for the guarantee of 
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coherent contractual behaviour. Article 39 of the National Constitution provides the basic 
principles for regulations of the collective bargaining system. 
 
Recent strikes in Italy were in 2005, 2006 and 2007 (Stewart: 2008: 67-68). Working hours 
lost for labour disputes in 2005 were 6. 348, in 2006 working hours lost were 3. 883 and in 
2007 working hours lost were 3, 464. In Italy the right to strike is guaranteed by Article 40 of 
the National Constitution which provides that the right to strike is exercised according to the 
law. The right to strike is recognised as powerful means of bargaining for workers’ collective 
organisations, because the guarantee of the right to strike permits trade unions to exist and 
operate in the economic system based on free market and private economic enterprise. 
 
Before the promulgation of Act no. 146/1990 on the right to strike for essential public 
services, collective conflicts were entirely regulated by case law. It was case law which 
introduced the constitutional rule in the legal system producing a body of definitions 
elaborating the notion of strike. In the Italian system there is no legal definition of the term 
“strike”. The de facto meaning of this term has been defined by the specialised literature and 
case law. Parts of the literature define strike as an organised collective abstention from 
working activity of employees in a subordinate position, in both the public and private sector, 
to protect common political or trade unions’ interest and rights. The Court of Cassation, in 
Decision 711/1980, specified the concept of strike as, no less than a collective abstention 
from working activity, disposed by employee to achieve common goals, referring to the 
common language meaning of the term “strike”, including all the possible and numerous 
protect forms considered the most effective or the only possible way to achieve the desired 
goals. 
 
Italy has different types of strikes which are; articulate strike, the rotating strike, a sympathy 
strike, a political strike and a political economic strike. 
 
The articulate strike is used to denote both intermittent strikes and rotating strikes. The first 
of these consists of a succession of brief interruptions to work by all the employees 
concerned. The Italian case law recognises this king of strike, regardless the damage caused 
to industrial production. The only limits are those imposed by Constitutional provisions such 
as the rights to health and personal safety and the right to pursue private economic enterprise. 
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The intermittent strike is considered unlawful when it breaches the indicated limits, that is, in 
cases of irreparable harm to a company’s productivity or the long lasting idleness of plants. 
 
The rotating strike, consists of alternating the interruption of work, in turn, by employees in 
particular departments, groups, occupational categories or production sectors. The two 
methods are often used together, indicating that the Italian system allows the trade unions to 
choose the most effective form of protest by maximising the cost of the dispute to the 
employer and maximising the impact on employees. 
 
A sympathy strike is a strike expressing solidarity with another strike by employees of other 
employers or of the same employer, but at another workplace. In principle, this kind of strike 
is classified as a crime by Article 505 of the criminal code. The Italian Constitutional Court 
has held that sympathy strike can be lawful and Article 505 of the criminal code cannot be 
applied when, according to Article 51 of the same code, the employees are exercising a 
constitutional right. 
 
A political is a type of strike of non-contractual and is aimed at influencing or shaping 
general policy itself. The Constitutional Court has given authoritative backing to the political 
strike as an integral part of the forms of representative democracy considered on the basic 
principles of the Italian system. Political strikes are considered to be a freedom and not a 
right like the strike of a contractual nature. 
 
A political economic strike is also non-contractual in nature and is aimed at bringing about or 
blocking certain government or statutory interventions or measures which are of importance 
to the economic interest of the workers. In Sentence 1/1974, the Constitutional Court held 
that Article 50 of the Italian Constitution guarantees this kind of strike as a type of act ion 
which can be used to promote the range of workers’ interests included in the rules of Title 
111 of the first part of Italian Constitution regarding economic relations. 
 
In the Netherlands, the strike weapon is rarely utilized compared to other countries and is a 
conflict arises the duration of the dispute is usually short. In 2002 with relatively few 
employees involved that is 28, 600 and a peak of 245,500 working days were lost. In 2004 
there was another peak of 104, 200 employees involved in 62, 200 lost working days. In 
November 2007 a long-running police industrial dispute erupted and this one caused the 
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cancellation of soccer matches. In March 2008, the collective actions came to an end because 
the trade unions realized that they were not going to get a better offer from the minister. 
 
The right to take collective action and the right to strike are not embedded in any statute or in 
the Dutch Constitution and continue to find their basis in Article 6(4) ESC. The right to strike 
in Dutch is judge made, starting with the NS case in 1986. Several attempts were made to 
have the right to strike in Dutch by introducing a bill on 29 April 1969. Although the bill 
recognised a right to collective action by trade unions, it did not include an individual right to 
strike. Furthermore, it regulated the conditions under which such actions would be seen as a 
tort. Due to insufficient support for this proposal, it was eventually rejected on 18 June 1980. 
However, the bill became an important source of inspiration to the judiciary who used the 
principles laid down in the bill to fill in gaps in the law, thereby incorporating the bill into 
case law. The Netherlands is also party to other international instruments which confirm the 
right to strike, such as the International Covenant on Economic, Social and Cultural Rights 
and indirectly International Labour Organisation (ILO) Convention 87 on the Freedom of 
Association and Protection of the Right to Organise.’ 
 
A strike in the Netherlands is always illegal when major procedural rules have been 
disregarded. These two sorts of procedural rules which have to be complied with; the strike 
has to be announced in a timely fashion, and a strike organised before any substantial 
bargaining has taken place or whilst substantial negotiations are ongoing can be illegal for not 
being an ultimatum remedium: The strike may be premature and it is up to the court to decide 
when or which situation a strike has been called too early. 
 
In Dutch law no legal definition exists of what constitutes a strike or other form of collective 
action. A strike is seen as a collective action whereby the fulfilment of normal labour 
performance has been interrupted with the aim of applying pressure to reach certain goal but 
with the intention of returning to work after the action when the goal has been reached. When 
a strike is found to be illegal by a decision in court, the employees participating in or 
continuing to take part in a strike are acting in breach of contract and can be subject to 
disciplinary action including dismissal. Unions supporting an illegal strike are committing a 
tort and may therefore be held responsible for damages caused by the strike. 
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In the United Kingdom industrial relations history, there are two events which still exercise 
considerable influence in public and political debate. The so called ‘winter of discontent’ 
involved a widespread strike movement from September 1978 to March 1979 which at its 
height saw mass demonstrations across the United Kingdom and by January 22
nd
 a total of 
1.5 million workers were on strike. Many public services including hospitals and schools 
were forced to close during this period and the industrial action resulted in 29, 474.000 days 
being lost. The second defining industrial dispute was the miners’ strike (1984 – 1985), 
where 187, 000 people downed tools for an entire year. Despite the miners’ union being one 
of the strongest in the land and their members being forced to live on food parcels and 
donations, the pit closures went ahead. The perceived victory of the government in this 
dispute undoubtedly had a damaging effect on morale amongst the wider trade union 
movement. 
 
Statute in English law do not give a definition of the term ‘strike’. While there is much law 
surrounding how to carry out a strike and what a strike may legally involve, there is nothing 
to say exactly what a strike is, in general. There is some definition, however that provided for 
certain specific parts of statutes, for instance a ‘definitions’ section of IULRCA which 
defines a strike as any concerted stoppage of work. Academics and writers on the subject 
generally accept a strike to be ‘a withdrawal of labour by a group of workers who are in 
dispute with their employer’. Strikers usually occur to secure better terms for the members of 
a trade union and other workers. A legal strike must follow the procedures set down in the 
Trade Union Labour Relations – Consolidation Act 1992. There are stringent guidelines 
contained in English law statutes regarding procedures for a legal strike. Mandatory strike 
ballots were introduced by the Trade Unions Act 1984, which made majority support in a 
ballot a precondition for immunity from liability in tort. Most of the statutory provisions can 
be found in the Trade Union and Labour Relations – Consolidation Act 1992. At common 
law, industrial action will almost invariably be unlawful as a tort. Any strike action will 
inevitably break the terms of the contract between employer and employee. English law is 
protecting industrial action as an economic tool. 
 
The judiciary in the United Kingdom have no official role in resolution of disputes. They do 
often prevent industrial action by granting interim injunctions to employers. An injunction is 
an order by the court to a party to do or refrain from doing a particular act. In the case of 
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industrial action it is order for a trade union not to take industrial action. If a trade union does 
not comply with an injunction, they would be in contempt of the court. 
 
For United States of America Professor Weiss has written extensively on The Right To Strike 
In Essential Services Under The United States Labor Law. While the Professor discussed 
public sector law, the main focus was on the two major federal laws governing collective 
labour relations in the private sector: the National Labour Relations Act (or NLRA), and the 
Railway Labour Act (or RLA). The Industrial relations models of the Railway Labour Act 
and of the National Labour Relations Act are in general similar. Both of these laws guarantee 
employees the right to strike, but under different conditions. Under the RLA, strikes are 
prohibited over minor disputes and may be enjoined by a federal court as the behest of the 
employer. Under the NRLA, the statute does not prohibit strikes during the term of the 
agreement. The employees Section 7 right to strike applies, whether or not a collective 
agreement is in effect. Freedom of association, both positive and negative, has been held to 
have a constitutional basis in the United States, and to be applicable to public as well as 
private sector employees. The courts have considered it to be part of the broader right to 
political and social freedom of speech, assembly and association provided by the First 
Amendment to the Constitution. 
 
Employees who are excluded from coverage under the National Labour Relations Act and the 
Railways Labour Act, particularly public sector employees at all levels of government, are 
generally regarded as having no constitutional right to collective bargaining or to strike, 
although their right to form or join a union is protected by the federal constitution. The right 
to collective bargaining and the right to strike in the public sector is dependent upon the 
existence and nature of separate public sector collective bargaining laws, which vary greatly 
in their coverage and exclusions and in several, mainly less populous states, do not exist at 
all. 
 
It is useful to start outlining what types of activities fall within the jurisdiction of which body 
of labour law. The LRA covers the rail and air transportation sectors; both freight and 
passenger transport and applies to rail carriers regardless of whether they are public or 
private. Certain aspects of the RLA – determination of appropriate units for collective 
bargaining, mediation of collective interest disputes the National Mediation Board (NMB). 
Once the NMB is involved in mediating a labour dispute, the union may not strike, and the 
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employer may not make changes in rates of pay, rules, and working conditions until a lengthy 
series of steps has taken place. The NRLA covers virtually everything else in the private 
sector, with the main sectoral exclusions being agricultural labour and domestic household 
labour. The National Labour Relations Board or NLRB administers many aspects of this law, 
including determination of appropriate bargaining units and enforcement of the rights created 
by the law against unfair labour practices by employers or unions. The NLRB does not play 
the same role as the NMB in mediation: the Federal Mediation and Conciliation Service is 
available to the parties for that purpose. The NLRB has no role akin to the NMB in declaring 
an impasse to have been reached in bargaining. 
 
Public sector labour law is addressed separately, with legislation at the federal level regarding 
federal employees, and at the state level regarding state and local government employees. 
The Federal Service Labour Management Relations Act (or FSMRA), covers employees of 
the federal government. Federal employees have the right to bargain collectively, but only 
over a limited range of topics, mainly concerned with working conditions, because the federal 
congress has by statute set the rules governing most aspects of wages and benefits. The 
exception here is the U.S. Postal Service, which under the Postal Reorganisation Act, is 
partially subject to the NLRA, albeit without the right to strike or to engage in other 
concerted activities for mutual aid or protection. Each state has authority over its own public 
sector collective labour relations, and the states have enacted a wide range of legislation. In 
the majority of states, collective bargaining legislation covers state employees; many states 
either include local government employees under the same state laws or include them under 
separate legislations. Some states instead delegate to the country or city the authority to 
legislate regarding the collective bargaining rights of their own employees. A few states have 
no public employee collective bargaining legislation whatsoever; others have none covering 
state employees, while several have none covering local government employees. The public 
sector includes federal, state, and local government employees, both civil servants and 
employees of state-run institutions. In many fields, state or local government institutions 
complete with private non-profit businesses. Universities, hospitals and electric utility 
companies are examples of fields in which the private sector predominates in many regions of 
the United States. Besides other acts or legislation that have been discussed the United States 
of America have the following acts: 
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i. The Railway Labour Act (RLA)-which provide railway employees with a judicially – 
enforceable right to organise, that is freedom of association, the right to bargain 
collectively through representatives of the employees’ own collective choosing, and 
the right to conclude collective bargaining as a whole established by the RLA: The 
Railway Labour Act was enacted by the Congress in 1926 after experiencing major 
labour disputes and mass work stoppages. 
 
ii. The Norvis – LaGuardia Act was enacted by the Congress in 1932. The law was a 
reaction to decades of abusive federal court intervention into labour disputes 
enjoining union strikes, picketing, and boycotts at the behest of employers. It 
constituted a Congressional recognition that by the very nature of strikes and labour 
disputes, judicial back-to-work orders overwhelmingly favoured the employer. It was 
also Congress’ effort for the second or third time to persuade the U.S. Supreme Court 
to interpret legislation exempting combinations of workers from anti-trust 
prohibitions as meaning what it said. 
 
iii. Other progressive legislation were struck down by a very conservative U.S. Supreme 
Court, Congress, with the support of President Franklin Delano Roosevelt, enacted the 
National Labour Relations Act (NLRA) which was intended to provide rights of 
association and collective bargaining, similar to those railroad and airline had under 
the Railway Labour Act to most other employees in the private sector. This act was 
passed in 1935. Another law was passed in 1947, the Labour Management Relations 
Act amending the NLRA. These amendments for the first time imposed duties on 
unions, and limited the economic weapons they could bring to bear in labour disputes. 
The most important restrictions constrain unions’ ability to strike and boycott other 
employers in order to put pressure on the particular employer whom the union has a 
dispute. In 1959 Labour Management Reporting and Disclosure Act and this put 
further restrictions on secondary pressure tactics as well as picketing and strikes 
aimed at winning recognition of the union as bargaining agent of an employer’s 
employees (Weisso: 2000: 97-119). 
2.6 DEBATES ON ESSENTIAL SERVICES IN GENERAL. 
 
Section 20 of the Public Service Labour Relations Act, 1993 (Act No. 102 of 1993) provides 
that: 
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i. Essential services are services the interruption of which could cause serious hardship 
to the whole or part of the community or could endanger the life, safety or health of 
the members of the community and include: 
 
(a) Provision of water and sanitation; 
(b) Regulation and control of air traffic; 
(c) Emergency health services and provision of emergency health facilities to the 
community or part thereof; 
(d) Fire-fighting services; 
(e) Key-point services; 
(f) Services essential for the functioning of the courts; 
(g) Nursing services; 
(h) Medical and paramedical services; 
(i) Services by employees in the management echelon; 
(j) Services by employees in the South African Defence Force, the South African 
Police and the Department of Correctional Services; 
(k) Services by employees responsible for the payment of social pensions; 
(l) And services declared by the Industrial Court to be an essential service; 
(m) Services which the employer and employees or employee organisations agree to 
be essential services, as far as they are concerned; and 
(n) Support services essential to the rendering of any service contemplated in this sub-
section (Thakathi: 1993: 97-98). 
 
The ESC has over the past fifteen years carried out its mandate and it has, after due notice 
and public investigation, designated a large number of services as essential services. These 
are: 
 
1. Municipal traffic services and policing. 
2. Municipal health. 
3. Municipal security. 
4. The supply and distribution of water. 
5. The security services of the Department of Water Affairs and Forestry. 
6. The generation, transmission and distribution of power. 
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7. Fire fighting. 
8. The payment of social pensions one month after they fall due. 
9. The services required for the functioning of Courts. 
10. Correctional services. 
11. Blood transfusion services provided by the South African Blood Transfusion Service. 
 
12. The following services in the public sector: 
 
12.1 Emergency health services and the provision of emergency health facilities to 
the community or part thereof: 
12.2 Nursing; 
12.3 Medical and paramedical services: and 
12.4 The following services which support the services referred to in12.1 – 12.3 
12.5 catering; 
12.6 medical records; 
12.7 security; 
12.8 porter and reception; 
12.9 pharmaceutical and dispensary; 
12.10 medicine quality control laboratory; 
12.11 forensics; 
12.12 laundry work; 
12.13 clinical engineering; 
12.14 hospital engineering; 
12.15 waste removal; 
12.16 mortuary services; and 
12.17 pest control. 
 
13. The Eastern Province Blood Transfusion Service. 
 
14. The Western Province Blood Transfusion Service 
 
15. The Natal Blood Transfusion Service. 
 
16. The Northern Blood Transfusion Service. 
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17. The Border Blood Transfusion Service. 
 
18. The South African National Blood Service. 
 
19. The whole of the services provided by old age homes registered in terms of the 
National Welfare Act. 
 
20. The whole of the services provided by children’s homes and places of care in terms of 
Section 30 of the Child Care Act of 1983. 
 
21. Computer services provided or supported by the Central Computer Service of the 
Department of State Expenditure. 
 
21.1 The Persal system; 
21.2 The social pension system; 
21.3 The hospital systems; 
21.4 The flood control system. 
 
22. The regulation and control of air traffic. 
 
23. The weather bureau of the Department of Environmental Affairs and Tourism. 
 
24. The following services provided at all airports in South Africa: 
 
24.1 All electrical services; 
24.2 All safety services; 
24.3 All security services. 
25. Immigration officers grade 8 and above. 
 
26. The following parts of sanitation services: 
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26.1 The maintenance and operation of water borne sewerage systems, including 
pumping stations and the control of discharge of industrial effluent into the 
system; 
 
26.2 The maintenance and operation of sewerage purification works; 
26.3 The collection of refuse of an organic nature; 
26.4 The collection of infectious refuse from medical and veterinary hospitals or 
practices; 
 
26.5 The collection and disposal of refuse at a disposal site; 
26.6 The collection of refuse left uncollected for fourteen (14) days or longer, 
including domestic refuse and refuse on public roads and open spaces. 
 
27. The following services provided by the private sector which are funded by the public 
sector: 
27.1 Emergency health services and the provision of emergency health facilities to 
the community or part thereof; 
 
27.2 Nursing; 
27.3 Medical and paramedical services; 
27.4 The following services in support of the services referred to in paragraph 27.1 
– 27.3 above; 
 
27.4.1.1 boiler; and 
27.4.1.2 water purification. 
28. The following services provided by nursing homes which are registered as welfare 
organisations in terms of the National Welfare Act, 1978, to patients in need of 
moderate (level 2) and maximum (level 3) care: 
 
28.1 Emergency health services and the provision of emergency health facilities; 
 
28.2 Nursing; and 
28.3 Medical and paramedical services; and  
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28.4 The following services in support of the services referred to in paragraph 28.1 
– 28.3 above: 
 
28.4.1.1 physiotherapy; 
28.4.1.2 dispensary; 
28.4.1.3 catering; 
28.4.1.4 laundry; 
28.4.1.5 boiler; 
28.4.1.6 transport; and 
28.4.1.7 security. (Brand: 2012: 7 – 10) 
 
The Labour Relations Act (LRA) recognises the constitutional right to strike. But the act 
limits this right when it comes to those employed in an essential service – upon whom the 
lives of so many depend. The essential services limitation on the right to strike has never 
been constitutionally challenged – and probably never will be – because it is clearly justified. 
When those in essential services, such as health services, resort to labour action it inevitably 
result in people dying – and those people are usually from vulnerable groups (Daily Dispatch: 
12, 2012).  The seriousness of essential services may be seen in the response of President 
Reagan in 1981 when he fired some 11, 000 striking members of the Professional Air Traffic 
Controllers Organisation (PATCO) who refused to return to work after a forty-eight hour 
warning, in a watershed event. The President relied on the provisions of the FSLMRA which 
excludes strikers from the definition of employee and labour unions which participate in a 
strike from the definition of labour organisation thereby excluding both from all rights under 
the statute. 
 
Federal employees are also required to take an oath including a commitment not to strike 
during the term of their employment (Weiss: 2000: 108). The importance of many, if not 
most, public and private service stretches beyond the mere delivery of a service or product to 
an individual customer. Presence or absence of these services does not only have an effect on 
the individual customer, but also on the wider society. When a railway station or post office 
in a rural area closes, this has important implications for the identity and frablic of this area. 
When a family is disconnected from the electricity or water mains, this has value implications 
that go beyond this individual case. At the European level, services of general interest (SGI) 
are used as a term to refer to public and private services that have a general interest 
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dimension (van de Walle: 2009: 521-522). The Daily Dispatch (Dec 12, 2012) Editorial 
opinion commenting on strike: so the wildcat strike at that Mthatha Health Complex, which 
has caused a shocking shortage of vital medicines and equipment across dozens of hospitals 
and hundreds of clinics in the Eastern Cape, should be met with the full wrath of the Health 
Department. Those involved are not protected by the RLA and disciplinary action should be 
decision and quick. The consequences of their behaviour should be the most severe possible. 
 
The six European Union states understudied seem to have exclusion with regard to the right 
to strike. Certain categories are excluded from striking though the saying is every employee 
has a right to strike. Du Belgium no particular categories of persons are excluded from the 
right to strike, neither public servants nor private employees. However, specific person 
needed to perform essential services or provide vital needs in the public interest under the 
Essential Services Act in the private cannot strike. The execution of their work is guaranteed 
by the law and justified by the public interest. In France for some public services, the 
principle of continuity has prevailed over the right to strike so that civil servants in those 
sectors are expressly excluded from the ambit of the right to strike. This is justified by the 
fact that their presence is necessary to maintain an element of service which if it were to be 
interrupted, would disturb essential needs of the country. In Germany, generally civil 
servants, judges and soldiers are excluded from the right to strike. Civil servants’ contracts of 
employment are based upon public law, rather than civil law and their working conditions are 
regulated by law or regulation rather than by collective agreements. As a strike by civil 
servants cannot be related to a collective agreement, it cannot be lawful. The same applies to 
the other three countries i.e. Italy, the Netherlands and the United Kingdom (Stewart et al: 
2008: 17, 42, 59-60, 74, 89, 101). 
 
The Arabian Gulf, of the three countries discussed, i.e. Bahrain, Kuwait and Yemen only the 
latter that respect the right to strike. Bahrain and Kuwait have made reservations correspond 
with non-respect of the right of strike in both countries national laws. The right to strike is 
considered as necessary to safeguard the exercise specifically of trade union rights such as the 
right to strike in non-essential services. The right to strike may be restricted or prohibited: (1) 
in the public service only for public servants exercising authority in the name of the State: or 
(2) in essential services in the strict sense of the term that is, services which, if interrupted, 
would endanger the life, personal safety or health of the whole part of the population 
(Institute of Human Rights: 2008: 68). 
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Strikes occur due to a failure in the process fixing working conditions through voluntary 
collective bargaining ILO instruments do not explicitly deal with the right to strike, but its 
supervisory bodies in particular the committee on Freedom of Association and the Committee 
of Experts on the right to strike as an essential means available to workers and their 
organisations for the promotion and protection of their economic and social rights. These 
Committees inferred this right from the Convention on Freedom of Association and Right to 
Organise. SADC has taken a bold step to expressly provide for this right in its Social Charter. 
The right to strike is either entrenched in the Constitution or contained in the legislation 
regulating employment relations. Malawi, Namibia and South Africa have the right to strike 
expressly entrenched in their constitutions. In Botswana, Lesotho, Swaziland, Zambia and 
Zimbabwe the right to strike is enshrined in the labour legislation. Industrial action is not 
permissible in essential services in all the jurisdictions covered in these countries (Khabo: 
2008: 17-18). 
 
The editorial comment of The Herald about the 10 day strike in the Eastern Cape said: labour 
grievances and strike action to highlight complaints at work occur all over the world on a 
daily basis – but a situation should never arise when such protects, no matter how warranted, 
threaten the public’s safety and even their lives. When a strike turns dangerous, as has 
happened with the 10 – day old illegal action by Eastern Cape emergency workers, it does 
nothing to serve the cause of the disgruntled employees who may well have valid arguments 
for a string of pay disputes, but who have undermined their case by behaving like complete 
hooligans (The Herald, Thurs Nov 29, 2012). 
 
As this chapter highlighted strikes in the province of the Eastern Cape, South Africa and the 
world as well as the impact caused to people, the following chapter will dwell on bench-
marking and recommendation. 
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CHAPTER 3 
BENCHMARKING PROCESS AND BEST PRACTICE RECOMMENDATION 
3.1 Introduction. 
This chapter concentrate on benchmarking process and the best practice recommendations. 
The countries that ensure that essential services are not interrupted were analyzed including 
systems that are in place. The Eastern Cape Province Administration as part of South Africa 
is a young democracy and is always challenged by work stoppage in its workplaces. It is 
always the communities that suffer when strikes occur especially those who depend on 
government services. 
3.2. Background information. 
Strike action in South Africa is very common and is always violent to a great extent. The 
Department of Labour Annual Industrial Action Reports have all the reported strikes per year 
that is from January to December. These strikes are in the public and private sectors. The 
designated services like the essential services are always participating in the strikes despite 
the Labour Relations Act which prohibit these categories like, the nurses, emergency medical 
services, doctors and municipality employees (Department of Labour Annual Industrial 
action Report, 2009 & Mle:  2012:294). 
3.3 Benchmarking process. 
The Constitution of South Africa has enshrined the labour relations rights as section 23 
reflects, but these rights are limited as Section 36(1) reflects. However, the Labour Relations 
Act 66 of 1995 covers all aspects that relate to employment and the basic conditions of 
Employment Act 75 of 1997 deals with pertinent issues that relate to conditions of 
employment. Other Acts that have a bearing on Labour Relations Act are the employment 
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Equity, Skills Development, Skills Development Levies and the Occupational Health and 
Regulations. These various Acts are so elaborate as the legislators wanted to cover everything 
as South Africa has an ugly History of race relations and treating other people as inferior to 
others in all spheres of life. The adoption of the new constitution in South Africa had to be 
balanced by passing other laws to support and give effect to the freedoms and rights granted. 
The major provisions of the Labour Relations Act are as reflected here -under:  
 
Subject       Reference 
Freedom of Association 
Freedom from victimization 
Chapter 2 and Chapter 7 (Dispute 
Trade unions 
Employers associations 
Federations of trade union on employers 
associations 
Chapter 6 
Collective Rights 
Collective agreements 
Bargaining Structures 
Chapter 3 
Schedule 1 
Schedule 9 & 10 
Consultation 
Co-decision making 
Workplace forums 
Chapter 5 
Schedule 2 
Strikes 
Lockouts 
Chapter 4 
Definitions 
Dispute settlement Chapter 7 
Schedule 4 
Unfair Dismissals 
Unfair Labour practices 
Chapter 8 
Schedule 8 
Chapters 7 (Disputes) 
In designing the Labour Relations Act of 1995, the legistors were intent on achieving  a 
measure of certainty in previously disputed areas-particularly these relating to organizational 
rights, unfair dismissals and retrenchments ( Bendix: 2010:144). The South African Labour 
Law on strikes and lock-outs evolved slowly during the period 1980-2000, according to 
Myburgh. The law was developed by an interpretation by the courts of the provisions of the 
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former labour Relations Act 28 of 1956 (“the 1956 Act”) and the exercise of its unfair labour 
practice jurisdiction by the Industrial Court. The 1956 Act also provided striking workers 
with immunity from prosecution at section 65 and immunity from delictual or contractual 
liability at section 79 The trial of protection referred to as the golden formula in English and 
other sources of labour law was based on the functional importance of the strike to collective 
bargaining. The means and purpose of a strike could depend on the application of this 
formula, separate the unlawful strike from lawful strike (Crompton:2005:5). 
 The Labour Relations Act (‘LRA’) recognises the constitutional right to strike but subjects 
the right to a number of limitations. Among those limitations is a limitation which provides 
that no person may take part in a strike if that person is engaged in an essential service. A 
limitation of this kind to be justified it needs among other things to be limited, because the 
right to strike is so important, (Brand: 2010:2). Section 65 (1) (c) exclude the right to strike 
where the issue in dispute is one that a party has the right to refer to arbitration or to the 
labour court in terms of this act also called a dispute of right. This prohibition is consistent 
with the Interim Constitution, in terms which the LRA had been drafted, which had confined 
the right to strike to the purposes of collective bargaining. In relation to non-bargaining issues 
the LRA provided only for the protest action in limited circumstances and subject to a stricter 
procedure (Du Toit et al: 2012:208). 
The good policy frameworks that have been developed since 1994 democratic elections must 
be compared with the economic development trends which are both positive and negative. 
The summary of the South African situation pointed by Slabbert et al (2004:3-50) was as 
follows: 
 Almost half of the population lived in poverty. 
 The capacity to absorb labour is nearly non-existent. 
 Underlying political emotions ideologies. 
 A brain drain of professionals together with various trends. 
 Tendencies and happenings in the external environment pose numerous challenges to 
all role players in the South African business. 
 Few pose as great a threat to economic sustainability as HIV/AIDS does. 
 The government has no resources and capacity to confront HIV/AIDS on its own. 
 Organisation expected to lose in excess of 4% of their workforces over the next 10 
years. 
62 
 
 The impact is substantial and many organisation will be affected. 
 A failure to respond proactively will result in ever-increasing costs and failing levels 
of productivity. 
 Only bold, innovative and co-ordinated strategies will have to be planned and 
implemented at national and organisational level. 
 A paradign shift away from a traditional, fire fighting operational and a crisis 
management approach to one of strategic orientation needed. 
This analysis is greatly needed before comparing South Africa with other countries that have 
been doing well over the years with good policy frameworks and stable economies. The 
South African democracy is young and facing many challenges like the skilled labour force, 
inequalities, poverty and unemployment. Greenstein (2006:433) confirmed that, the 
negotiation between state agencies and marginalised populations involves a constantly 
shifting compromise between the normative values of modernity and the moral assertion of 
popular demands. This process forces state to operate on the terrain of political society, in 
order to gain legitimacy as providers of welfare and services, and in order to confront the 
configuration of political mobilised demands. For their part, marginalised populations strive 
to acquire the moral attributes of a community.  
In South Africa there is social dialogue at different levels of the social and economic spheres. 
These are statutory and non-statutory forms of dialogue at the workplace or local level, 
department or sectoral level and at a national level. The parties involved include labour 
unions, employers, government and communities hence the establishment of the National 
Economic Development and Labour Council (Nedlac) in 1994. Nedlac was set up in terms of 
an Act of Parliament (Mgijima): 2003:3). The structure and composition of Nedlac is 
designed to give effect to broader participation and engagement. Nedlac’ s council is 
composed of representatives of organised business, organised labour, organised community 
and development interests and lastly, members who represent the state. The members of the 
council are appointed by the Ministers of Labour, upon nomination by their sectors. There are 
a number of labour related laws that have gone through the process of consultation and 
engagement at Nedlac. The most important example of commitment to social dialogue is the 
Labour Relations Act (LRA) (S.A. Government).It creates the framework for social dialogue 
at many levels of the relationship between employers and workers (Mgijima: 2003:3-4). 
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Despite all odds, the progress made in terms of policy framework is remarkable. However it 
must be tested and viewed against other countries as South Africa is no island but it is a 
country with lots of social needs and developments for its population. It should therefore take 
an interest in what is taking place around it and worldwide. It is important to mention that the 
country is a member of world bodies as well as the region of Southern African countries.  
 
 
3.4 Policy infrastructure in the Southern African Development Community (SADC). 
In most of the SADC countries the public sector is the largest formal employer. In terms of 
formal employer countries such as Botswana. Swaziland, South Africa and Zambia, public 
service employment stands over 80 percent of the public sector (Khabo: 2008:84 Fashoyin: 
2012: 578-579). These countries share common features and interests. All of them face   
problems of poverty and under development, with high levels of unemployment. They share 
broadly similar colonial experiences  and trade unions and work played a pivotal role in 
bringing about freedom and\ or independence. With economic development now a common 
priority, regional integration- under the auspices of the Southern African Development 
Community- is seen as a way of fooling resources to enhance productivity (Madhuku: 
1997:509) Given this ascendancy of the government sector, the functioning of the 
employment relationship, particularly in relation to the management of trade disputes, has 
significant implications for labour peace both in the public sector and the economy in each 
country. In fact taking account of magnitude of employment and the critical nature of public 
services, the management of trade disputes is paramount to the stability of employment 
relations and labour market governance in the economies of the region (Fashoyin :2012:579). 
Approach towards the regulation of the public sector differs and a dual position emerges 
among SADC countries with some having the same legal framework regulating both the 
private and the public sector whilst others have adopted a separate framework regulating each 
section. In Botswana, Malawi, South Africa, Swaziland and Zambia, the same labour 
regulatory framework applies to both the public and the private sector (Khabo: 2008:9 ). 
For greater understanding, the countries are classified into three variable groups, which 
enable one to gain a broad impression of the capacity of the legal framework to effectively 
deal with dispute management in the public service. Thus in the first group are Botswana, 
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Lesotho, Mozambique and Zimbabwe, where the legal framework has denied either partial of 
full organizational rights. In this group, the right to collective bargaining is for one reason or 
another non- existent, although in a country like Zimbabwe non –binding negotiations are 
possible. The right to strike in these countries is not legally feasible. The second group 
includes Malawi, Swaziland, Zambia and Namibia, where organizational rights are granted 
by law, but where the legal frameworks or administrative measures have restricted access to 
collective bargaining, as in Swaziland provided open-ended provisions on what constitutes an 
essential service as in Malawi, or placed colossal impediments on the right to strike as in 
Zambia. This group also includes Namibia where considerable acknowledgement of worker’s 
organisational rights exists, but the public authority continues to exercise significant 
influence over the resolution of disputes. In this group of countries what constitutes essential 
services is either left undefined or changeable. South Africa alone occupies the third group 
and represents what is arguably most precise framework for constructive policies on the 
management of disputes in the public service. This is evidence by the almost unrestricted 
right to collective bargaining  a clear definition of essential services that is unrivalled 
elsewhere in the region, and where workers have the right to strike excepting the provision of 
minimum service delivery (Fashoyin:2012:579). 
Legislation in most of the countries in the sub-region draws a distinction between disputes of 
rights and of interest. These include Lesotho, Malawi, Namibia and Zambia. South Africa’s 
legal framework does not explicitly make this distinction. Generally, interest disputes are 
resolved through mediation and conciliation and are not subjected to adjudication. This 
principle has been adopted through the sub-region. The spirit behind this could be to facilitate 
the speedy resolution of collective disputes (Khabo: 2008:13). 
The management of trade disputes in the public services displays wide differences; even 
when the institutions created for this purpose share certain common characteristics. In three 
countries, namely Lesotho, Zimbabwe and Botswana, the legal framework that deals with the 
right to form or join the union or to engage in collective bargaining in the public service has 
either been reversed or is non-operational. In the case of Lesotho the Labour Code of 1992 
recognized freedom of association and the right to collective bargaining and provide 
mechanisms for dispute resolution in both public and private sectors. In 1995 the government 
enacted the Public Services Act, which effectively withdrew the application of the 1992 law 
in the public service. Instead the government introduced parallel procedures that effectively 
denied these rights. Under the pressure from the worker organizations and ILO, the 
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government later enacted the Public Service Act of 2005, which recognizes the right of 
workers to form or join a public officer’s association. In Zimbabwe, public service workers 
were granted full organizational rights only in 2002, under the Labour Relations amendment 
Act of that year. The government amended the law three years later, unexpectedly 
withdrawing the right previously granted to all public service workers. In Botswana it was 
only in 2004 that the right to organize and bargain collectively was granted to workers in the 
public service through an amendment to the trade unions and employment organizations Act 
of that year. Critically another contemporary law, the Public Service Act that has thus far 
legitimised the authority of government as the sole player in the conduct of labour relations 
remains in force. This is because four years down the line the public service act is yet to be 
aligned with other legislative changes. In practical terms, the conferred rights to organize and 
bargain as well as engage the dispute settlement machinery are not operational in Botswana. 
Mozambique remains the only country in the region that has made no pretence about its 
unwillingness to grant organizational rights to public service workers. The country’s Labour 
Law No8 of 1998 is unambiguously restricted to the private sector. In this country the process 
of dispute resolution are effectively under the control of the employer. Swaziland, Malawi, 
Namibia, South Africa and Zambia have been unwavering in support of the right to organize 
and bargain in the public service however they differ of procedural rules and processes as 
well as the actual settlement of disputes. The dispute settlement machinery emphasizes 
mediation, conciliation and arbitration which conceptually are in nature of alternative dispute 
resolution (ADR) mechanisms. These emerging tendencies allow parties in employment 
relations to have ownership and assume responsibility for the operation of the disputes 
resolution process (Fashoyin:2012:583-584). 
3.5 Policy Framework in European Union. 
A study of nation al law in six European Union States was conducted in 2008 which are: 
Belgium, France, Germany, Italy, the Netherlands and the United Kingdom. The states will 
be compared with the policy framework of South Africa. All the six European Union states 
are highly developed in all respects whilst South Africa is always referred as a young 
democratic state. However, it has enshrined the right to strike in its constitution and passed 
the relevant acts to support the right to strike by laying the ground work in terms of the policy 
framework like the Labour Relations Act of 1995 as well as the other acts which are basic 
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Condition of Employment Act 75 of 1997 and the Employment equity, Skills development, 
Skill development Levies and the Occupational Health and regulations. 
The Belgium constitution does not include the right to strike although the number of 
initiatives was made. However, the right to strike is derived from the de-penalisation of 
strikes by the act of 24 May 1924 and also in the explanating statement to the essential 
services act of 19 August 1948, regarding the provision of minimum services in the event of 
strikes. The right to strike can be divided from right to collective bargaining, which is found 
in article 23 (3) of the constitution (Stewart, et al: 2008:10). 
Under the French law, the right to strike is the fundamental right which is guaranteed by the 
supreme norm, the Constitution. In addition, there are very few texts regulating this right and 
the norms conceived as a whole do not constitute a unit so it has fallen to the courts to affirm 
this right to their decisions. Whilst the right to strike is a constitutional one, its impact on the 
exercise of their freedoms and rights must also be considered. (Stewart, et al: 2008:32) 
In German neither the constitution of the Weimares Republic (WRV) nor the constitution of 
the Bundesrepublik Deutschland (GG) contain a right to strike. The freedom of coalition is 
constitutionally ensured and a further provision guarantees the organisation of unions and 
their agreements. The constitution of the Bundesrepublik Deutschland, Article 9 (3) 
guarantees the right to form associations, to safeguard and improve working and economic 
conditions to everyone and to all occupations. It further states that agreements which restrict 
or seek to impair this right shall be null and void. The law or constitutional states of 
emergency of 24 June 1968 interprets article 9 (3) of the constitution as recognizing 
collective action (Stewart, et al: 2008: 54). In Italy, the right to strike is guaranteed by article 
40 of the National Constitution which provides that the right to strike is exercised according 
to law. The right to strike is recognised as a powerful means of bargaining for worker’s 
collective organisations, because the guarantee of the right to strike permits trade unions to 
exist and operate in the economic system based on free market principles and private 
economic  enterprise (Stewart, et al:2008:68) 
The constitution of the Netherlands does not include the right to strike to date, however in 
1986 for the first time the Supreme Court formally recognised the right to strike in the NS 
case. The Supreme Court derived the right to strike from Article 6 (4) of the European Social 
Charter (ESC), a stipulation which  according to the Supreme Court has direct effect through 
the monistic regime laid down in Articles 93 and 94 of the Dutch Constitution. The 
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Netherlands is also party to other international instruments which confirm the right to strike’ 
such as the International Labour Organisation (ILO) convection 87 on the Freedom of 
Association and Protection of the Right to organize. The right to strike in Dutch law is judge- 
made with the NS case in 1986 (Stewart.et al,: 2008:82-83). The United Kingdom has no 
written constitution; any right to strike is not protected in any superior document but rather 
regulated by statute and common law. In terms of fundamental rights, the most significant 
legal instrument is the Human Rights Act 1998. This incorporated the European Convention 
on Human Rights (ECHR) into British domestic law. Article 11 (1) of the ECHR provides 
that everyone has the right to freedom of peaceful assembly and to freedom of association 
with others , including the right to form and to join trade unions for the protection of his 
interests (Stewart et al:2008:9798). 
In Belgium there are differences between the legal framework for the private and the public 
sector. The private sector is governed by the Essential Services Act of 1948 concerning 
services of public interest, which obliges unions and employer’s associations to safeguard the 
public interest. The government can only intervene when unions and employers’ associations 
fail to agree. The Joint Committees draw up lists of vital needs and services which need to be 
provided during a strike or lock-out, on a sector by sector basis. The lists are satisfied by 
Royal Decrees however; many of them were drawn up or received long time ago. If the Joint 
Committee fails to compile lists of essential services, they can be obliged to do so by the 
ministers. If no decision has been made after six months, the minister has the authority to do 
so. The decision as to which particular employers are required to perform the essential 
services roles is taken by unions and employers’ associations together. The law uses two 
different concepts: The performance of the public interest and minimum services. The 
Essential Services Act defines these performances of public interest as the arrangement 
supplies and services that must be maintained in the event of collective and voluntary 
stoppage of work or lock-out in order to meet certain vital needs, to carry out urgent work on 
machinery or plant and to perform certain tasks as a result of force majeure or unforeseen 
necessity. This applies to the production of goods which are necessary for the population or 
services which are of fundamental importance. 
The right to strike is a fundamental right, so a particular group of people cannot be excluded. 
No particular categories of persons are excluded from the right to strike, neither public 
servants, nor private employees. However specific persons needed to perform essential 
services or provide vital needs in the public interest under the Essential Services Act in the 
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private sector cannot strike. The Execution of their work is guaranteed by the law and 
justified by the public interest (Stewart et al: 2008:15-17). In France the Constitutional nature 
of the right to strike is a key element of the protection guaranteed to strikers. The strikes 
cannot be dismissed on the grounds of their participation to a strike. The right to strike is not 
only protected by the constitution, it is also promoted by the courts and principally the three 
highest courts in France. The other rights enshrined in the constitution are the freedom of 
trade and industry and the right to property, the freedom to work, the safety of people and 
goods and continuity of public service. The right to strike does not include the possibility of 
strikes to occupy their workplaces and the illegal confinement of the employer or the 
managers constitutes a criminal offence. The right to strike is an individual right but it is 
collectively exercised .Stringent conditions for strike action exist in the public sector due to 
the need to guarantee minimum public services either by avoiding the strike through 
successful conciliation between the parties or by adopting procedures designed to a minimum 
public service during the strike. Guaranteeing  minimum, public services has always been a 
sensitive subject in France because of the clash between the interest of civil servants and 
users. The legistors has tried to find a solution acceptable to both parties by requiring that a 
minimum service is maintained during strikes, but the process is not yet complete and issue 
remain unresolved in certain sectors such as education. 
The act of 18 March 2003 regarding interior security gives the local administrative authority 
the right to requisition striking hospital staff, in both private and public hospitals, in order to 
maintain a sufficient workforce to ensure the safety of patients and the continuity of medical 
care. However, it can take measures which are required in an emergency and are 
proportionate to maintaining public order. For some public services, the principle of 
continuity has prevailed over the right to strike so that civil servants in these sections are 
expressly excluded from the ambit of the right to strike. This justified by the fact that their 
presence is necessary to maintain an element of service which, if it were to be interrupted, 
would disturb essential needs of the country. Such essential services are the CRS (riot police), 
the police, prison officers, judges, military personnel and in some categories in air navigation 
as well as radio and television services (Stewart, et al: 2008:40-43). 
In Germany the right to strike is fundamental right found in article 9(3) GG but is only 
limited by other fundamental rights of the other parties affected by the strike. The main 
parties involved in a strike are the employees and the trade unions on one side and the 
employers and their alliances on the other. The other third persons and the general public are 
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often involved in a strike in the public services or are hit by its consequences. The rights of 
all three groups are competing against each other and must be balanced. The Labour Courts 
have to balance those rights when they consider the proportionality of the strike. If any of 
these rights are infringe of an improper way by a strike, the strike would be unlawful if rights 
of third party or the general public are harmed. Generally civil servants, judges and soldiers 
are excluded from the right to strike. Civil servants’ contracts of employment are based upon 
public law, rather than civil law and their working conditions are regulated by law or 
regulation rather than by collective agreement. In the event of a legal dispute about the 
problem in their working conditions, civil servants can take their claim to the administrative 
court. They can rely upon the full range of fundamental rights, which apply to civil servants 
in contrast to civil law based contracts ( Stewart, et al: 2008:58-60). 
About Italy, prior to the promulgation of Act no 146/1990 on the right to strike for essential 
public services collective conflicts were entirely regulated by case law. For about forty years 
there was no legislation covering strikes. It was case law which introduced the constitutional 
rule in the legal system producing a body of definitions elaborating the motion of strike. The 
strike is seen as representing the common interest of the employees to reach a common 
interest of the employees and for this reason it overrules individual action. The exercise of the 
right to strike in the essential public services is regulated by act no 164/90 as amended by Act 
no 82/2000. In this act, the legislator has set out a series of essential services that cannot be 
interrupted even during a strike. In the first paragraph of Article 1, essential public services 
are defined as those aimed to guarantee the enjoyment of the Constitutional rights of person 
to life, health, freedom and the security, freedom of movement, social security, education and 
freedom of communication. This provision has the purpose of balancing the exercise of the 
right of strike with the enjoyment of other personal rights which are constitutionally 
guaranteed. It sets out rules about the procedure to be followed in cases of industrial conflict, 
with the aim of securing the provision of essential public services. The committee has three 
functions the first of which is to estimate the suitability of agreements on indispensable work 
agreed by the trade unions and employers organizations, and the suitability of the self-
regulation codes adopted by the associations or the representative bodies of the interested 
sectors. Its other function is to prevent unlawful strikes and to sanction unlawful behavior of 
labour unions, employers, self-employers organization.  
In the Italian legal system there are specific categories of workers which are subject to 
limitations in respect of their right to strike and other categories which suffer prohibitions 
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against this right in particular, the right to strike is limited for a traffic controller who can 
only exercise a virtual strike. Article 49 of Presidential Decree no 185/64 concerning nuclear 
plants provide that a ministerial decree must designate a number  of employees whose the 
right to strike will have to be limited in order to maintain the security of the plant. Strikes by 
employees of the armed forces, police and prison officers are forbidden. Strike is absolutely 
forbidden in these special sectors where continuity of these services is necessary (Stewart et 
al 2008:69-74). 
In the Netherlands one of the characteristics of the Dutch industrial relations system is the 
existence of a process of constitutional relations between trade unions and employers, known 
as the fielder model. This system results in a harmonious relationship between employers and 
employees. Due to this, the strike weapon is rarely utilized compared to other countries and if 
a conflict arises, the duration of the dispute is usually short. In Dutch law no legal definition 
exists of what constitutes a strike or other form of collective action. A strike is seen as a 
collective action whereby the fulfillment of normal labour has been interrupted with the aim 
of applying pressure to reach a certain goal but with the intention of returning to work after 
the action when the goal has been reached. In a strike situation the courts take all 
circumstances into account in order whether a strike comes within the scope of article 6(4) 
ESC. When a strike is found to be illegal by a decision in court, the employees participating 
in or continuing to take part in a strike are acting in breach of contract and can be subject to 
disciplinary action including dismissal. Union supporting illegal strike is committing a tort 
and may therefore be responsible for the damages caused by the strike. The right to strike is 
not absolute. The Dutch case law takes the approach of considering the right and interest of 
third parties in addition to the need to protect public orders and public health care. The effect 
is that the right to collective action may be limited when third parties would suffer damage. 
The Supreme Court has ruled in various cases that if the strikes were allowed the interest of a 
third party will be harmed disproportionately to the interests of the trade unions in exercising 
the right to strike. The right to collective action in the Netherlands is based on Article 6 (4) 
ESC. The restrictions on this right found in Article G Rev ESC are applicable which means 
that the right to strike can be limited when it is prescribed by law and when necessary in a 
democratic society for the protection of the rights and freedoms of other or for the protection 
of the public interest, national security, public health or morals. The law in this area is judge 
made and there is no category of works which is totally excluded from the right to strike. It is 
generally accepted that military personnel, prison guards and the judiciary are not allowed to 
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strike for a substantial period, since the exemption in article G Rev ESC on grounds of 
national security and public order is applicable. The police are another important group 
whose work is essential to public order (Stewart, et al: 2008: 86-90) 
 In the United Kingdom, strike means the cessation of work by a body of employed persons 
acting in combination, or a concerted refusal or a refusal under a common understanding of 
any number of employed persons to continue to work for an employer in consequence of a 
dispute, done as a means of compelling their employer or any employed person or body of 
employed persons to accept or not accept terms or conditions of or affecting employment. 
There are stringent guidelines contained in English law status regarding procedures for a 
legal strike. Mandatory strike ballots were introduced by the Trade Unions Act 1984, which 
made majority support in a ballot a precondition, immunity from liability in tort. Most of the 
statutory provision can be found in the Trade Union and Labour Relation (Conciliations) Act 
1992. At common law, industrial action will almost invariably be unlawful as a tort. Any 
strike action will inevitably break the terms of the contract between employer and employees. 
There is no guarantee of any minimum public services in the event of a strike under English 
law. However, there are certain measures in place which make it unlikely for public services 
to be completely absent. In the event of a strike by for example an emergency service, the 
state may intervene using the police powers or emergency measure. The Emergency Powers 
Act 1964 states that the government may use troops for urgent work of national importance 
without regulations. The armed forces are prohibited from taking industrial action, as are the 
police. This includes inducing a police officer to withhold his or her services under the Police 
Act, 1996. Section138 of the Criminal Justice and Immigration Act 2008 makes it an offence 
to induce a prison office to take industrial action. The is some legislation relating to postal 
workers, in the Postal Services Act 2000 makes it an offence to delay or interfere with the 
transmission of a postal package (Stewart, et al:2008:99-101). 
3.6. Best practice recommendations. 
Mle (2012:295) analyzing the 2010 general strike in South Africa says a feature of the strike 
that drew attention is the apparent lack of trust between the labour union members as 
employees and government as employers. To express this view citing Nel et al (Mle: 
2012:295) that it was not so much the contractual nature of relationship with the union that 
matters but rather the development an atmosphere of trust and co-operation between the 
parties and the establishment of a working arrangement to accommodate each other’s needs. 
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Whenever government advanced a position on the wage offer, it was not accepted by unions 
who delivered counter – arguments to the effect that the employer was negotiating in bad 
faith. Simply put, this is lack of trust and preparedness to compromise. Historically, the 
relationship between labour and management was built in conflict. The interest of labour and 
management were seen as basically at odds-each treating the other as the opposition. But 
times has somewhat changed. Management, and people have become increasingly aware that 
successful efforts to increase productivity, improve quality, and lower costs require employee 
involvement and community. Similarly same labour unions have come to recognise that they 
can help their members more by co-operating with management rather than fighting them 
(Decenzo : 2001:433). Co-operation between management and labour unions is very 
important in order to achieve their objective. Open relations will make easy even for those 
toughest issues to tackle now and in the future. The question of trust between labour and 
employers referred to by Mle during the 2010 general strike though not an answer to 
everything, co-operation may assist in building trust. 
 Mle (2012: 295) also brings to the fore another aspect of the strike action, namely the right 
of citizens to access the basic services i.e. the Constitution, 1996 clause 27 (3). He poses a 
very important question as whether the right to strike, which deprives question citizens of 
access to basic services, not violate the rights of citizens to have access to such services. In 
some European states a strike can be unlawful if rights of third parties or the general public 
are harmed. Any infringement of a random right of a third person renders a strike unlawful. 
Some services in the public service are vital to the people’s lives and a strike in such an area 
could be very damaging (Stewart: 200:58). This is the approach that is taken in Germany. 
The strike is declared unlawful if it is going to affect the citizen. Thus protecting the receiver 
of the services. In Netherlands case law takes the approach of considering the rights and 
interest of the third parties in addition to the need to protect public order and public health 
care. The effect is that the right to collective action may be limited when third parties would 
suffer damage (Stewart et al: 2008:88). The consideration again is given to the parties who 
must not suffer as a result of a strike of which they are not even involved in. 
In Alberta, firefighters, hospital works, regional health authorities and some ambulance 
workers may not strike, but must instead attend compulsory arbitration. Fire protection staff 
and hospital workers do not have the right to strike in Outlaw, while Prince Edurand Island 
submits police, firefighters, ambulance services and others to binding arbitration instead of 
being permitted to engage in work stoppages. Police and firefighters in Nova Scotia may not 
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strike but rather are submitted to interest arbitration. Quebec’s Essential Services Council 
may remove a union’s right to strike if the strike is basically ineffective due to the high 
number of employees required to maintain basic services. The federal sector has similar 
legislation requiring dispute resolutions instead of a strike if the amount of employees 
deemed necessary to work during a work stoppage is significant ( Willows, et al:2011:21-22). 
This is a Canadian experience and another view of dealing with essential service i.e applying 
a rule or legislation of no right to strike to essential service. However there is an alternative 
that has to be applied which is arbitration instead of a strike action as is prevalent in industrial 
relations. The Committee on Freedom of Associations’ position regarding compulsory 
arbitration is clear: it is only acceptable in cases of strikes in essential services in the strict 
sense of the term, in a case of acute national crisis, or in the public services: 
Compulsory arbitration to end a collective labour dispute and a strike is acceptable if it is at 
the request of both parties involved in a dispute, or if the strike in question may be restricted, 
even banned, that is to say in the case of disputes in the public service involving public 
servants exercising authority in the name of the state or in essential services in the strict sense 
of the term, namely those services whose interruption would endanger the life, personal 
safety or health of the whole or part of the population (Gernigon, et al: 2000:26-27).  
Mention has to be made that, generally the Committee is opposed to the substitution by 
legislation means of binding arbitration, at the initiative of the authorities or one party, for the 
right to strike as a means of resolving labour disputes. Apart from the cases in which 
compulsory arbitration is acceptable it would be contrary to the right of worker’s 
organization to organise their activities and formulate their programmes as laid down in 
article 3 of convention no 87 ILO,1984c, 236
th
 Report, para, 144 (Gernigon, et al: 2000:27). 
In Mle (2012:296) 
Benfield and Kay acknowledge that, strike are often accompanied by a number of employees 
picketing, that is standing at the entrance to encourage other employees, customers and 
suppliers not to enter the premises or to cross the picket line. In Belgium picketing falls 
within the scope of the right to strike, provided it is used normally and not accompanied by 
the acts of violence towards persons and property. Picketing therefore becomes illegal when 
accompanied by acts of violence that affects the subjective rights of other persons, for 
example the right to work which can be affected when non-strikers are denied access to the 
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company, the freedom to conduct business and property rights which can be affected when 
the employer is denied access to his company (Stewart, et al: 2000: 12). 
In France, picketing is regarded as an obstacle to the freedom of trade as it can cause damage 
to the employers and to his parties, clients and suppliers (Stewart, et al: 2000: 34). Picketing 
should therefore be allowed within certain radius that may not pose a threat or an obstruction 
to non-strikers and this must be strictly applied. Some picketing involves howling, insults, 
threats and dropping nasty things to the non-strikers and the process belittling them. Thus 
people endure abuse in the hands of co-workers who feel very powerful because of the 
numbers on their side who are in the strike hence it is important to draw a line. 
 A judge in France may request the help of the public force in order to evacuate the 
workplace. Sit-ins are only considers by case law as an abuse of the right to strike, where 
there is an interference with the freedom to work. Judges have permitted sit-ins where they 
are symbolic, momentary and harmless in that they do not infringe the freedom to work. The 
momentary occupation of the corridor leading to the managers in order to accompany trade 
union members into those offices is used as an example is not an abuse of the right to strike. 
On the other hand, when picket lines obstruct the firms entrance and as consequence non-
strikers cannot gain access to their workplace, it is considered as an anomalous exercise of 
the right to strike because it constitutes an interference with the freedom of work (Stewart,et 
al :2008:34-35). 
In any strike there are always workers who do not want to take part but are forced to because 
of fear of reprisals. Mle (2012:296)  analyzing the strike in Bisho indicates that there were 
two groups, that which was actively involved in the strike and the others that wanted nothing 
to do with it. He says the general impressions are received was that the employees wanted to 
be in their offices. Some stated that they had not recovered from the deductions that were 
implemented in terms of the no work no pay principle during the 2007 strike and would like a 
repeat. This group wanted to resume their duties and was not happy with the strike action but 
was intimidated not to enter the work premises. To guard against this problem of non-strikers 
the provisions of the constitution and the Labour Relations Act of 1995 must be upheld and 
the labour union be forced to allow those who are not involved in the strike exercise their 
freedom to do as they wish. Nel, et al (2008:259) make a strong point in picketing as he says 
that picketing may be held in any place to which the public has access but the picketing may 
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not interfere with the constitutional rights of other persons. The picketers must conduct 
themselves in a peaceful and lawful manner and must be unarmed.  
They may- 
a) Carry placards 
b) Chant slogans and 
c) Sing and Dance 
Picketers may not- 
a. Physically prevent members of the public, including customers, other employees and 
service providers, from gaining access to or leaving the employers premises. 
b. Commit any action which may be unlawful including but not limited to any action 
which is or may be perceived to be violent. 
The Committee or Freedom of Association recognizes the principle of the freedom to work of 
non-strikes ILO, 1996d, para.586: ILO, 1998c, 310
th
 Report, paras, 496 and 497; the 
Committee of Experts appears to accept this principles when, in connection with strike 
picketing, it emphasizes that such action should be peaceful and should not lead to acts of 
violence against persons ILO, 1994.para 174(Gernigon, et al:200:30) 
It is always important to learn what other countries do as experience would always differ 
from one country to another. The following chapter will be on literature survey analysis as 
well as on reflection on Professional Ethics and code of conduct applied in essential services 
workplaces. 
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CHAPTER 4 
LITERATURE SURVEY ANALYSIS AND THE REFLECTION ON 
PROFESSIONAL ETHICS AND CODE OF CONDUCT APPLIED IN ESSENTIAL 
SERVICES WORKPLACE 
4.1 Introduction. 
This chapter is about literature survey analysis and reflections on professional ethics 
and code of conduct applied in essential services workplaces. Whilst generally a 
research methodology is used for this kind of work for this research it will not be used 
by the desk-top research as well as the acts, documents, reports, journals and books. 
4.2 Background information. 
The literature survey analysis and reflections on professional ethics and code of conduct 
applied in essential services workplaces would be analyzed in terms of what takes place 
in the Eastern Cape Provincial Administration especially doing the industrial action. The 
Department of Labour Annual Reports for the last years reflect that all the designated 
workplaces embark on strike and the critical needed services by the communities are 
always affected like hospitals and the municipalities which provide such services like 
water, electricity as well as the refuse removal of refuse. The Eastern Cape Provincial 
Administration is expected to deliver to its citizens as it is directed in terms of chapter 2 
of the constitution which is on the bill of rights. However the Department of Labours’ 
annual industrial action reports paint a different picture that is of an administration whose 
employees that do not respect the designated essential service workplace. 
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4.3 Literature survey analysis 
The constitution of the Republic of South Africa is supreme law of the land and its Bill of 
Rights covers the basic human rights and for the purposes of this study, few are cited 
which are; the human dignity, slavery, servitude and forced labour , labour relations, 
environment, education, just administration action and limitation of rights. The labour 
relations act, 66 of 1995 covers everything related to labour, unionisation, labour 
agreements, collective agreements, collective bargaining, dispute resolutions, strike as 
well as the limitation of rights to strike. The Labour Relations Act 66 of 1995 is 
comprehensive and covers all aspects relating to unemployment relations. 
Thakathi (1993:71), in his thesis mentions the Wiehahn’s report on labour relation in the 
public service, as important as it was the foundation for most of the changes and 
developments in personal administration for the public services.  The Wiehahn 
Commission Report highlighted the following advantages for giving public servants 
bargaining rights: 
 
(a) It will give such personnel a quarter degree of involvement in decisions affecting     
their terms and conditions of service, which in turn affects their daily lives and those of 
their families. 
(b) Decisions by the state on such matters will be more readily accepted by the public 
servants if they have some sense of participation however limited it is: 
(c) It will contribute to reduce the existing disparities in salaries and conditions of  
employment of workers in the public and private sectors, and could have a decelerating 
effect on salaries and other benefits in the  private sector. This could serve to promote co-
ordination between the two sections, enabling better overall control of inflation and cost-
of-living increases: 
(d) Productivity bargaining could be introduced as an important element in the regulation 
of labour relations in the public sector, with direct and indirect long-term benefits for 
taxpayers and the country as a whole: 
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(e) The image of the public service in the eyes of the private sector and the country as a 
whole could be enhanced 
(f) It would assist in keeping South Africa in line with international development in 
labour relations and the country could benefit from the scientific research and progress in 
this field found in other foreign countries (Thakathi: 1993:72-73) 
Wiehahn (cited in Thakathi (1993 :73 -74) indicates that the recognition and introduction of 
collective bargaining rights into the civil service will necessitate the total restructuring of the 
decision – making mechanism. He paints-out that the possibility of a strike action should not 
deter the public sector for introducing collective bargaining. On the country, collective 
bargaining could assist in preventing future labour and strike. Thus the enactment of the new 
public service Labour Relations Act (act no 102 of 1993 was a result of the negotiations with 
staff association and unions. 
Whilst the Constitution and the Labour Relations Act recognises the right to strike, 
Slabbert,et al (2004:5-214) are of the view that the constitutional recognition of the right to 
strike does not Mean  that the right cannot be limited in terms of the provisions of the LRA.  
The limitation can take the form of requiring compliance with procedural conditions, such as 
prior conciliation and the giving of the required notice.  It can also prohibit strike action 
where the issue in dispute is already regulated in collective agreement or arbitration award or 
where the enterprise concerned renders essential services. 
 
The case of Mzeku versus Volkswagen SA (Pty)Ltd 2001 BLLR 857(LAC)is cited whereby 
the Labour Appeal Court accepted that these limitations are generally speaking justifiable 
limitations on the right to strike.  In this case the Court remarked that the regulation of strike 
action in the LRA amounts to giving effect to the constitutional right to collective bargaining. 
 
Du Toit,et (2012) al’s article on the necessary evolution of strike law offers a very critical 
analysis of the Labour Relations Act and its implications.  On the Right to strike and how the 
courts have construed it, Du Toit et al (207-215) cite a case of Numsa v Bader Bop (Pty)Ltd 
to emphasize the substantive content of the right to strike, the courts have been mindful of  
the centrality of this right within the system of collective bargaining.  In the case cited, the 
Constitutional Court held that minority trade unions could strike in support of demands for 
organisational rights.  On the other heading Limitations on the Right to Strike and how the 
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Law could respond, they taken the reader through to (1) Individual versus collective 
action;(2) the prohibition of strikes over disputes of right (3) essential services;(4)The 
demarcation of sectors and (5) Primary and secondary strikes (Du Toit,et al: 2012:207-215) 
 
By definition a strike is the partial or complete concerted refusal to work, or the retardation or 
obstruction of work, by persons who are or have been employed by the same employer or 
different employer, for the purpose of remedying a grievance or resolving a dispute in respect 
of any matter of mutual interest between employer and employee, and every reference to 
‘work’ in this definition include overtime work, whether it is voluntary or compulsory. 
 
The definition of a strike consists of three elements namely:- 
 
- A  refusal  to work 
- Concerted or collective action 
 
A specific purpose relating to a matter of mutual interest between the employer and the 
Employee (Nel,et al:2008:225) 
 
Employees engage in strike action for the following purposes: 
 
 To demonstrate general or particular dissatisfaction with management; 
 To demonstrate collective strength; 
 To pressurise management into compromising on a particular issue or issues; 
 To strengthen a unions position or reputation; 
 To display solidarity with other employees. 
 
Employees dissatisfied with a particular occurrence at the workplace, or generally  
antagonistic to management rules or practices, may stage a spontaneous 
walkout in order to display their reluctance to recognise employees as bargaining 
Pastures, or slow in granting concessions during negotiations, employees may  
Engage in a show of strength.  This serves as a demonstration of their collective 
Power and as a warning of what may happen should management not accept  
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The union as a bargaining pasture or fail to move from its position during negotiations 
(Bendix:2010:652-653). 
 
Acquisition of the right to strike, and the accompanying protection, provides a strong  
incentive for complying with the 1995 Act.  Although the constitutional right to strike is 
unrestricted, it is not unfettered duties or obligations are the corollary of rights.  The 1995 
Act, in giving effect to the Constitution Act has emphasized the limited circumstances under 
which the right to strike may be exercised.  These relate to procedure, subject matter in 
dispute and the persons entitled to exercise the right to strike (Crompton:2005: 21). 
 
The Freedom of association relates well with the right to strike.  In order to form a trade 
union, workers must organise.   The ILO recognises the right to organise the right to organise 
is to be granted to workers and employers, without distinction whatsoever.  Only the armed 
forces and the police may be exempted by national laws or regulations.  The general right 
guarantees freedom of association with distinction or discrimination in respect of occupation, 
sex, colour, creed, race, nationality or political opinion.  The supervisory bodies of the 
International Labour Organisation have clearly indicated that national legislation that seeks to 
deny or restrict the recognition of the right to organise of certain groups, whether established 
by occupation or by other criteria, contravenes the convention (Solo:1997:144).  According to 
Grogan (2010:22) the Constitutional Court has rule that the constitutional right to form and 
join trade unions extends even to members of the SA National Defence Force, even though 
soldiers are expressly excluded from the LRA.  Employees acquire membership, they are 
entitled to participate in the union’s lawful activities, to elect or stand for election as office 
bearers, officials or representatives.  The right to join a trade union is expressly extended to 
persons seeking employment, and is re- enforced by an express prohibition on requiring 
employees or applicants for employment to be or become members of a trade union, or to 
give up their membership.  Freedom of association is a fundamental right and enjoys 
constitutional protection in terms of section 18 and 23 of the Constitution.  This protection is 
extended by section 5 of the LRA. All employees, including senior managers, enjoy the right 
to freedom of association. Managerial employees, like ordinary employees, may join trade 
unions or staff associations and will be protected against victimisation for doing so (Basson, 
et al:2009:100). To implement the fundamental freedom of association for all workers, a clear 
definition of employee which crosses all sectors should be included in Labour Relations 
Legislation. This definition should clearly lay out the signs of a management representative 
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versus an employee and be inclusive as is possible.  Exclusions from Labour laws should be 
kept to an absolute minimum (Willows, et al: 2011:7). 
 
In South Africa, in contrast to the global picture, the state of collective bargaining and  
workers’ ability to take industrial action appear to be relatively  robust. The growth in public 
sector unionisation and collective bargaining has masked opposite trends in the private sector.  
In analysis of working days lost together with the number of strikes per year similarly 
indicates both a downward trend in the overall level of industrial action and a shift in focus 
from the private to the public sector (Du Toit et al:2012:199).  The Department of Labour’s 
annual Industrial Action Report for the last five years show that this private and the public 
sectors compete in terms of strikes that they had.  In some cases the public sector tip the 
private sector in terms of strike action.  The Department of Labour’s Annual Industrial 
Action Report for 2010 reports that the strikes, locks out and other outcomes of employer 
employee negations however, affect not just unionised workers but never berate well beyond 
the negotiations parties.  Strikes in some public services can endanger public safety and have 
significant economic costs. 
 
Nearly every strike by public employees receives considerable public attention and  
The hardship faced by those who use strike affected services are often significant  
(Department of Labour Annual Industrial Action Report 2010:23). 
 
The Committee on Freedom of Association and the Committee of Experts both agree 
that when public servants are not granted the right to strike, they should enjoy sufficient 
guarantees to protect their interest including appropriates, impartial and prompt conciliation 
and arbitration procedures to ensure that all parties may participate at all stages and in which 
arbitration decisions are binding on both parties and are fully and promptly applied.  It should 
also be stressed that, while the Provisions of Convention No.151 and of Recommendation 
No.159 on labour relations In the public service adopted in 1978 cover the settlement of 
disputes,  among other things, no explicit mention is made of the right to strike for public 
servants. That being said, it should be emphasised that on the question of the right to strike in 
the public service, the ILD’s supervisory bodies approach is based on the fact that the concept 
of public servant varies considerably from one country to another (Geringon, et al;2008:10 -
17). 
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In Belgium there were a number of initiatives to adopt the right to strike in the Constitution, 
but none were successful. A person can only be excluded from the right to strike if the person 
involved is a  public servant exercising authority in the name of state and if it would 
compromise the safety or health of the public ( Stewart, et al: 2008:104&17).  In the United 
States of America, the right to collective bargaining and the right to strike in the public sector 
is dependent upon the existence and nature of separate public sector collective bargaining 
laws, which vary greatly in their coverage and exclusions and in several, mainly in less 
populous states, do not exist at all (Weiss:2000:100).  In Canada, the issue of modifying the 
right to strike in essential services which normally implies publicly provided services, has 
surfaced periodically in political circles since 1979. It was included in both the 1979 and 
more specifically in the 1983 Conservative election manifestos.  In 1981, a majority of the 
House of Commons select Committee on Employment called for legislative action to prohibit 
strikes affecting public health and safety, and speculation was further increased following 
remarks by the Prime Minister in the value of the 1982 water industry dispute (Goodman & 
Chattin:1986:8). 
 
In Canada, the right to strike or lockout, in many cases are forbidden when the interruption of 
services represents a danger to the health and safety of the public. This is the case for specific 
occupations, such as policy, ambulance workers and fire fighters. There are other services 
which governments have labelled as essential services which are controversial.  In Alberta, 
fire fighters, hospital workers, regional health authorities and some ambulance workers may 
not strike, but must instead attend compulsory arbitration. This apply to police officers as 
well.  Fire protection staff and hospital workers do not  have the right to strike in Ontario 
while Prince Edward Island submits police, fire fighters, ambulance  services, and others to 
binding arbitration instead of being permitted to engage in work stoppages.  Police and fire 
fighters in Nova Satia may not strike, but rather are submitted to interest arbitration. In 
Quebec’s Essential Services. Council may remove a union’s right to strike if the strike is 
basically ineffective due to the high number of employees required to maintain basic services.  
The federal sector has similar legislation requiring dispute resolution instead of a strike if the 
amount of employees deemed necessary to work during a work stoppage is significant 
(Willows,et al:2011:21 22). 
 
In South Africa, the Public Service Labour Relations Act, 1994 and the Labour Relations 
Act, 1995 provide for collective bargaining in the Public Service Conditions of Employment 
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and regulations pertaining to the public sector are negotiated at the central level through the 
Public Service Bargaining Council(PSBS)which is the largest bargaining structure covering 
more than one million workers.  The Council comprises of four designated sectors covering 
education, public health and social development, safety and security and general public 
service sector.  The council’s key function is to create a platform for developing sound labour 
relations in the public service. Public employees have made use of the available rights to 
bargain collectively.  South Africa witness the biggest strike in June 2007 involving about 
800 000 public sector employees who were determined to put pressure on the government to 
give them a 12% salary increase across the board and the strike took about three weeks.  
Labour disputes are either settled by the Commission, Mediation and Arbitration (CCMA) on 
the relevant bargaining council (Khabo:2008:9). The Department of Labour in its Annual 
Report on Industrial Action described the 2007 public service strike as huge as it was 
sanctioned by no less than 10 Public Service unions.  The strike broke out after a wage 
deadlock between unions and the government.  The number of days lost due to the public 
servants was approximately 8127598 (85%) compared to 149 583 in 2006 (Department of 
Labour Annual Industrial Action Report, 2007:38. 
 
The evolution of a generally favourable legal framework for employment relations in the 
public service is a fairly recent phenomenon in Southern Africa, and it is the outcome of three 
mutually reinforcing factors, which are as described: 
 
I. Political as exhibited by the democratisation of political formations widely spread 
across Africa since the 1980s. This movement acquired considerable impetus with 
the collapse of apartheid in South Africa in 1994. All the countries in the region 
have moved from various forms of dictatorship or one party state to pluralistic 
democracy. 
 
II. The second factor was the active role of the Southern African Development 
Community (SADC), the regional economic grouping which continues to promote 
common regional policies on several developmental issues.  With regard to labour 
and employment issues, the SADC in 1995 adopted a tripartite consultative 
mechanisms, providing space for representatives of employers and labour to 
participate in the setting of common labour and employment policies at the 
regional level. The tripartite forum has provided a rallying point for member states 
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to notify and implement international labour standards. The tripartite framework 
has also facilitated the adoption of seven protocols and codes of conduct in wide 
ranging issues, including a social charter on fundamental rights at work, codes on 
HIV and AIDS, safety and health, social security,  abolition of child labour, the 
promotion of productivity and gender mainstreaming. 
 
ii. The third factor was the role of the International Labour Organisation (ILO 
 in capacity and institution building for labour administrators in the new  
            democracies to develop suitable labour laws that were consistent with    
            International Labour Standards (Fashoyin: 2012:580 581). 
 
The countries of Southern Africa are particularly suited for a regional case study of the right 
to strike.  On the one hand, they share common features and interest.  All of them face 
problems of poverty and under development, with high levels of unemployment.  They share 
broadly similar colonial experiences and trade unions and workers played a pivotal role in 
bringing about freedom and / or independence with economic development now a common 
priority, regional integration under the auspices of the Southern Africa Development 
Community is seen as a way of pooling resources to enhance productivity 
(Madhuku;1997:509).  Conditions in South Africa with its sharp socio economic inequalities, 
are typical of many developing countries, and the discussion may be indicative of processes 
unfold elsewhere as well. 
 
It must be kept in mind that the context of indispread poverty and inability to pay for services 
obviously affects people’s attitudes towards issues of market and consumption 
(Greenstein:2006:422). 
 
The Labour Relations Act 1995 marked a major change in South Africa’s statutory industrial 
relations system.  Following the transition to political democracy.  The LRA encapsulated the 
new government’s aims is to reconstruct and democratise the economy and society as applied 
in the labour relations arena.  In particular, it introduced new institutions aimed at giving 
employers and workers an opportunity to break with the intense and adversarialism  that had 
characterised their relations in the past, at promoting more orderly collective Bargaining and  
greater co operation at workplace and industrial levels and at providing an expeditions  
dispute resolution system (Myeza:2009:778). It is important to highlight that South Africa 
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and its public service presented a contradictory face to the world in 1994 with substantial 
know how in pocket but an overwhelming requirement for transformation of public service 
focus, culture and procedures.  The transformation require was from a traditional, extensive 
and expensive beaucracy to a more flexible and less beaucratic mode, from a public service 
culture and complement dominated by one culture / language group to one in which power 
was shared among several culture and language groups, and from a policy environment in 
which the disadvantage members of the community received premium service compared with 
members of disadvantage communities, who have received little or no service in many key 
public service functions.  The changes required were to include institutional, cultural and 
policy changes, and, associated with all of these, significant alternatives in patterns of 
resources allocations as programs were extended or new programmes added to meet the 
needs of disadvantaged communities not previously served (Russel & B vuma:2001:242). 
 
A note to Section 39(1) of Constitution says: South Africa is bound by various international 
agreements concerning human rights, including the African Charter on Human and People’s 
Rights.  So it is very important to read the Constitution with the Labour Relations Act of 
1995 as the issues pertaining to the Bill of Rights are strongly protected hence Section 36(1) 
of the Constitution is key because of the limitation that are applied in the freedom granted 
and that is why some services are designated as essential services with implication if no strike 
in them.  Fashoyin (2012:578) say the argument in favour of identifying certain services in 
special treatment in management of disputes in that certain arms of the public service provide 
essential services where disruption or cessation of work due to strike or other forms of 
industrial action could adversely affect the well being of the population, a threat to life or 
security. 
 
4.4. Reflections on professional ethics and code of conduct applied in essential 
services workplaces. 
 
PROFESSIONAL ETHICS ENCOMPASS THE PERSONAL, ORGANIZATIONAL 
AND CORPORATE standards of behaviour expected of professionals. Professionals and 
those working in acknowledge professions, exercise specialist knowledge and skills. How the 
use of this knowledge should be governed when providing a service to the public can be 
considered a moral issue and is termed professional ethics 
(http://en.wikipedia.org/w/index.php). 
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Section 195 (1) (a) on basic values and principles governing public administration says “A 
high standard of professional ethics must be promoted and maintained. Dai, Etheredge, 
Vorster & Veriava (2011:2) say health care worker strikes pose difficult questions, especially 
considering their ethical codes and professional tenets. The Hippocratic Oath states that 
doctors undertake to act in the best interest of the safety, welfare, health and well-being of 
those entrusted to their care, and the community. The Florence Nightingale Pledge binds 
nurses to act in the best interest of their patients and their profession. International studies 
reveal that the foremost reason for strikes in medical fields is poor working conditions, 
followed by wage and other concerns. 
As part of its mandate, the Public Service Commission (PSC) assesses the extent to which 
departments implement frameworks to promote professional ethics and integrity, based on 
legislative and other prescripts. The PSC has produced a Fact Sheet which is the sixth in its 
assessment and it focuses on the state of professional ethics in the Eastern Cape Provincial 
Government (ECPG). This study was basically focused on the effective implementation of 
the Public Service Anti-Corruption Strategy for the province. The specific objectives of the 
study were: 
- To assess the level of compliance with national norms and standards in respect of 
combating and prevention of corruption. 
- To assess the effectiveness of professional ethics and anti-corruption measures in the 
ECPG 
- To identify the difficulties and weaknesses with respect to the prevention and 
combating of corruption in the province. 
- To recommend effective mechanism for the management and promotion of 
professional  ethics in the ECPG 
In terms of Section 196 (4) (b) of the Constitution read with Sections 9 and 10 of the PSC 
Act, No 46 of 1997 the PSC is empowered to investigate, monitor and evaluate the 
organization and administration and personnel practices of the Public Service. Whilst the 
study was conducted in all the Eastern Cape Provincial Departments but for the purpose of 
the research only relevant departments but for the purposes of the research only relevant 
departments would be focus on, that is the Department of Health, Social Development and 
Local Government and Traditional affairs. 
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The study conducted by the Public Service Commission employed the following 
methodology : 
- A data collection tool in the form of a questionnaire was used to assess the state of 
professional ethics in the ECPG 
- Data collection process, data obtained through the response from questionnaires and 
information from interviews was analysed. 
- Data analysis, data analysed according to the themes generated from the objectives of 
the study and key elements contained in the questionnaire. 
- Limitation, provincial departments of the ECPG submitted their response to the 
questionnaire after the required due date. Five departments did not submit relevant 
documentation to support the response provided. 
Findings of the study which was conducted by the Public Service Commission. 
 The province has Provincial Anti-Corruption Forum (PACF) which is fully 
operational and is chaired by a Member of the Executive Council. The government, 
business and civil society are represented in the forum. 
 The study found that ten of the thirteen departments utilize the anti-corruption 
strategy/policy of the OTP. However OTP indicated that the strategy is still at a draft 
stage. 
 The findings of the study show that ten (10) (77%) of the thirteen (13) departments 
had provided every official in their respective departments with a copy of the 
Explanatory Manual on the Code of Conduct (COC). The manual contains a copy of 
the COC and details explanations of various aspects of the COC. Thus these 
departments are operating without any guidance since the COC is the basic guide to 
professional behavior and performance for Public Service. 
 The study found that out of the thirteen (13) departments only two (8%) had not 
conducted workshops on the Coc. 
 The Study also found that ten (10) 77% departments use Coc in their disciplinary 
processes. However some departments did not provide for the use of the COC in 
disciplinary cases. 
 The study found that ten (10) (77%) of the departments have Fraud Prevention Plans 
(FPP). Some departments did not provide proof of their FPP. The majority of the 
departments review the plans annually but two bi-annually. Most departments conduct 
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risk assessment annually but two bi-annually. There are departments that do not have 
FPP as well not conducting risk assessments 
 On Minimum Anti- Corruption Capacity on seven (7) departments that have capacity 
and the other six no capacity. 
 The study found that only four (4) out of the thirteen (13) departments reported that 
they use procedure manuals for investigating fraud and corruption allegations. 
Interestingly the procedure manual was still at draft at OTP. Three departments have 
procedure manual for investigating fraud and corruption. 
 The study found that four(4) departments have developed departmental policies on 
whistle-blowing. 
 Six (6) of the thirteen (13) departments in the Province reported that they conduct 
workshops on combating corruption annually. Since it is only six departments that are 
involved in preventative campaign, this findings shows that advocacy and 
preventative campaign on anti-corruption work is poor in the Province,. 
 Eight (8) out of thirteen (13) department indicated that they had formal agreements in 
place with anti-corruption agencies. No proof provided of the formal agreements was 
provided by the departments. 
 On Systematic Approach to  Fighting Corruption, the funding of the study indicated 
that eight (8) out of thirteen (13) departments have database on the reported cases of 
fraud and corruption. Seven (7) of the eight (8) departments indicated that they 
provide progress reports to management on cases of fraud and corruption. The eight 
(8) departments also indicated that they review their system on an annual basis. 
 The findings of the study indicated that departments in the Province have not 
satisfactorily implemented anti-corruption legislation. Specifically, the findings 
indicated that department have either poorly implemented or did not implement the 
Protected Disclosures Act, Act No 26 of 200 (PDA), the Promotion of Access to 
information Act,  Act No 2 of 2000 (PAIA) and the Promotion of Administrative 
Justice Act, Act No 3 of 2000 (PAJA). 
 Some departments did not submit their financial disclosure by due date. The 
compliance rate stands at 62%. The Province must be at 100% on financial 
disclosures every year. 
  On prosecution of corruption cases in the ECPG, there is no evidence that cases of 
corruption are prosecuted with fear of favour in the department. 
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 The study found that only four (4) of the thirteen (13) departments have a dedicated 
budget to capacitate the investigation of corruption. 
 On response to the National Anti-Corruption Hotline the study was that the turn-
around time in handling cases in the ECPG was cause of concern. The poor response 
rate to the NACH creates the undesirable effect of undermining trust in the ability of 
the hotline to combat corruption effectively (Public Service Commission: 2012) 
 
The importance of this chapter was to look at Professional as well as related issues on 
essential services. The last chapter which follows wrap up the findings as conclusion 
and recommendations. 
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CHAPTER 5 
 
CONCLUSION AND RECOMMENDATIONS. 
 
5.1 Introduction. 
This is the last chapter of this study and it deals with the summary, recommendations and the 
general conclusion. This chapter sums up the discussion about the strikes, the right to strike, 
the collective bargaining as well as strikes in essential service. The Eastern Cape Province 
has strikes in essential service which are servicing them. It is important to make mention of 
the fact that Eastern Cape is part of the Republic of South Africa which is unitary. Whilst the 
province has authority in its sphere of influence it must always ensure that it acts within the 
limits of the Constitution at all times. 
5.2 Summary. 
The employees working in essential services do not hesitate to join the strike whenever such 
a call is made. Mle’s “A critical analysis in South Africa: A service delivery approach” 
painted an ugly picture of what the public endured during the strike. The public could not get 
access to the hospital or receive their medication especially those who were on chronic 
treatment. According to Mle (2012: 293) in some instances teachers and officials were 
literally thrown out of their offices, and teachers caught in classes were attacked. This was 
observed in one township in the Eastern Cape where victims were rescued by the members of 
the Public Service. According to the 2010 Household Survey of Statistics South Africa, 
strikes by teachers was singled out as the biggest problem that they experience at school by 
more than a quarter of learners in South Africa (Calitz & Conradie: 2013:124). 
The Constitution of the Republic of South Africa is the supreme law and if the law or conduct 
is inconsistent with it is invalid and the obligation imposed on it must be fulfilled. As the Bill 
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of Rights from part of the Constitution, it enshrines the rights of the people in the country and 
affirms the democratic values of the human dignity, equality and freedom. However, the Bill 
of Rights are subject to the limitations contained in section 36. This means that the Bill of 
Rights must not be read in isolation of other sections (Constitution: 1996:3 – 14). 
The Labour Relations Act 66 of 1955 is very important in terms of management of Labour 
Relations and must be read with the Constitution. The Labour Relation Act,66 of 1995 was 
passed to change the law governing Labour Relations Act and, for that purpose – 
(i) To give effect to section 27 of the Constitution, 
(ii) To regulate the organizational rights of trade unions 
(iii) To promote and facilitate collective bargaining at the workplace and sectoral level 
(iv) To regulate the right to strike and the recourse to lock-out un conformity with the 
Constitution. 
Much as the right to strike is enshrined in the Constitution, but the Constitution also limits the 
right. In terms of section 36 (1) of the Constitution, the right in the Bill of Rights may be 
limited only in terms of law of general application to the extent that the limitation is 
reasonable and justifiable in an open and democratic society based on human dignity, 
equality and freedom, taking into account all relevant factors. 
The Labour Relations Act, 66 of 1995 gives effect to and regulate the fundamental rights 
conferred by section 27 of the Constitution, obligations incurred by the Republic as a member 
state of the International Labour Organization, provide a platform within which employees 
and their trade unions, employers and employers’ organization to collectively bargain to 
determine wages, conditions of employment, other matters of mutual interest, formulate 
industrial policy and promote orderly collective bargaining,collective bargaining at sectoral 
level, employee participation in decision-making in the workplace and effective resolution of 
labour disputes. However there are exclusions from application of this Act, that is other  
categories the Act does not apply to them such as all security forces including the Defence 
Force. This Act may be regarded as Bible for the workers and employers of the country. 
Section 65 (1) (a)(b)(c) and (d) puts a limit on right to strike or recource to lock-out. This 
pertain to collective agreement that prohibit strike or lock-out, issue in dispute to be referred 
to arbitration in one that a party has a right are refer to arbitration or to the Labour Court for 
employees that are engaged in an essential service, or a maintenance service. Thus the strikes 
are prohibited in essential and maintenance services. However there are strikes in all the 
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maintenance service as recorded in the Annual Reports of the Department of Labour. The 
Eastern Cape Province is no exception as hospitals, the legislature and the municipalities 
have had strikes in the past five years and the public was severly affected as it could not 
access the service which are defined as rights by the Constitution (Department of Labour 
Industrial Action Annual Reports, 2008,2009,2010, 2011 and 2012, The Constitution & Mle: 
2012: 294). 
The South African Communist Party commenting on the strike in the Eastern Cape Province, 
said, that the strike had a direct effect on the public health system and therefore harbours a 
huge potential of compromising the health of the ordinary people in the province, as many of 
the workers and the poor, rely on public health system (News 24:22 / 11 / 2012). An Eastern 
Cape Department of Health spokesperson commenting about the ongoing strike said that they 
understand their frustration but what justification is there for the innocent lives that are being 
lost out there as they continue staying away from work (Daily Despatch: 21/11/2012). This 
comment was about the Ambulance strike that affected the province of the Eastern Cape. The 
strike that affected the province of the Eastern Cape was violent and intimidating as well as 
incitement was high as there was also exchange of fire between the workers on strike and not 
taking part (Daily Despatch, 21/11/2012). 
These scenarios are being drawn to highlight the threat the strike brings to the communities 
who are dependent on the public service. This affect generally people who have no medical 
aid or funds for their health. These institutions are accessible to the poor at a very low cost 
and at times one pays absolutely nothing. The Constitutional rights of the people to health 
services are adversely affected as some community members do not recover from their 
ailments. After being denied their medical treatment that may result in complication that lead 
to loss of lives. Besides health, there are other workplaces that are designated as essential and 
maintenance services where strikes occur such as the non collection of refuse, non supply of 
water and electricity, the halt of burials due to non issue of death certificates by striking 
workers at the Department of Home Affairs. Mle (2012:294) made an observation that as a 
consequence of the stay away by the Department of Hone Affairs employees, bereaved 
families whose members had died could not obtain death certificates and burials came to a 
halt, those already scheduled for burial had to be indefinitely postponed until after the strike 
action. As the Constitution gives an employee the right to strike, there is also a limit to the 
right to strike. The  Constitution indicates who cannot strike due to the kind of work they are 
employed in which may adversely affect the lives of the people. 
93 
 
The Eastern Cape is basically a poor province and the people are dependent on the 
government services and without these services, the people may suffer terribly. The LRA 
recognizes the right to strike but subject this right to a number of limitations. Among these 
limitations is a limitation which provides that no person may take part on a strike if that 
person is engaged in an essential service, because the right to strike is so important, a 
limitation of this kind needs to be justified and to be justified, it needs among other things to 
be limited (Brand:2010:39). 
5.3 Recommendations. 
As the Department of Labour Annual Industrial Action Reports shows that essential and 
maintenance services are always affected by strikes or workstoppages a conclusion may be 
drawn that the employees may not understand what the laws entails. Surely the leaders of the 
unions are in the know but do not share the information with the employees for fear that the 
calls for strike may not be headed when such calls are made. Unfortunately strikes in 
essential and maintenance services do take place and are always violent as noted by Brand 
(2010:10) 
A need exist to embark on training of employees on the relevant Acts pertaining to rights as 
enshrined in the Constitution as well as the LRA and Basic Conditions of Employment Act, 
75 of 1997. Shopsteward and union leaders must be taken through vigorously so that they 
understand the implications for the workers, the employer and the public which has rights as 
well as pointed out by Mle(2012:295). The Skills Levies Act and Skills Development Act 
must be used in empowering the workers so that they are conversant with the Acts as they 
may not be informed about their action which impacts on the people who must be serviced. 
Brand in Du Toit, et al( 2010:211)has suggested that by eliminating the right to strike in 
essential service, that is not only in minimum service and requiring all disputes to be referred 
to interest arbitration, it would be possible to create a collective bargaining structure with 
appropriate bargaining units for essential service workers by means of interest arbitration. 
The creation of such bargaining units would recognize the district interest of different 
categories of essential services workers, thereby addressing some of the anger and frustration 
which has characterised strikes in essential service. Supporting this view, issues flow from 
the essential services must have a structure that handles them without undue delays. The 
created structure must be empowered to make decisions and not wait until something happens 
which could have been prevented. 
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The ESC has come up with large number of services that it designated as essential service 
(Brand: 2010:7). The question is it helpful for the workplaces to understand the rationale for 
do so. It is possible that so workers in those workplaces may not be doing jobs that can be 
designated as such. The Committee therefore must be asked to re-evaluate the outcomes of 
their jobs and consult as wide to justify the outcome. The union also takes part in such an 
exercise so that they are buy-ins. 
The study of the six European Unions states show that strikes in the workplaces that are 
designated essential services cannot take place. In Italy the right to strike can only be 
exercised after a cooling off period and conciliation procedures have been undertaken 
(Stewart, et al: 2008:73).In the Dutch case, the right to collective action may be limited when 
third parties would suffer damage. The Supreme Court would make a ruling which is 
enforced (Stewart, et al:2008:88). The country can learn what the other countries are doing in 
order to ensure that no-one suffers when a strike breaks especially the citizien. The case of 
balancing the consequences of strike where citizen will be denied its right in terms of the 
Constitution the courts must intervene effectively and make the parties involved responsible 
for their action(s). 
Some professions are made to take vows before the commence duties. The doctors it is the 
Hippocratic Oath whilst in nurses it is the Florence Nightngale pledge (Dhai, Etheredge & 
Veriava:2011:2). These vows and pledges should be followed in that these categories are held 
responsible in terms of what they said they would do or not do. 
5.4 General conclusion. 
The Constitution of the Republic of South Africa is the most important document and the 
laws passed must not be in contradiction with it. Should such a situation arise, the 
Constitutional Courts will come-in and declare the law or act invalid. 
The Labour Relations Act 66 of 1995 covers everything that relates to work both for public 
and private sectors. Labour Relations Act gives flesh to issues that the Constitution drew a 
line as it must cover everything about the country. This Act covers everything about Labour 
Relations and relevant Acts like the Basic Conditions of Employment Act, Occupational 
Health and Safety Act and Regulations, Skills Levies Act and Skills Development Act, 
Employment Equity Act are in support of Labour Relations as they cover aspects that relates 
to issues of employment. Strikes and protests are too many in South Africa though the laws 
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governing labour has since been relaxed after 1994 General Democratic Election. However 
there are mechanisms that have been built to deal with strikes. Obviously it is not enough, the 
country has to do more in the development and training of labour. 
The wage negotiations seem to bring protests and strikes almost yearly and one cannot help 
to wander as how to get this better. The collective bargaining in the public service is 
centralized all categories of workers are drawn in one centre hence it is easy to rally all the 
workers together when a deadlock is reached. Workers in essential services are grouped 
together will all workers in the country hence they get involved in the protest, picketing and 
strike. In term of legislation, workers in essential services are prohibited from taking part in 
strikes but there is no record that shows that they are charged with misconduct. 
Du Toit (2010:210) points out that the fact that the LRA provides for minimum service 
agreements only after a service has already been declared essential is one of the possible 
reason for the absence of minimum service agreement. It means that there are no incentives 
for employers to negotiate minimum service agreements because, in the absence of such 
agreements, the entire workforce in a designated essential service is prohibited from taking 
strike action. International law to which the LRA must give effect, accept that the right to 
strike may be restricted or prohibited in the essential services in the strict sense of the term, 
that is services that interruption of which would engender life, personal safety or health of the 
whole or part of the population. Blanket designation of essential services clearly go beyond 
this legal prohibition of industrial action also by non essentials employees, across broad 
swathes of the public sector excludes normal resource to a deadlock-breaking mechanism 
which in general, is considered indispensable. 
Fashoyin (2012: 589) is of the view that in most of the jurisdictions procedures for the 
settlement of disputes in essential services are usually ambiguous and complex, in several 
cases enabling the public authority enormous influence over the procedural detail and hence 
the outcome of the settlement machinery. The lack of precision or the ambiguity that 
characterizes most legal frame-works may be seen as concealing the intrinsic nature of 
government in not granting full organizational rights in the public service. 
The structural arrangement of collective bargaining need serious attention as the categories of 
workers are different as some are highly educated and professional whilst others are at a 
lower levels like cleaners, clerk and administration officers (Brand: 2012:15-16). In support 
of the structural arrangement, Brand (2012:15-16) says one consequence of the failure to 
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property recognize the distinct interest of different categories of workers is that many 
workers believe that their interests are being recognized and addressed. This may partially 
explain the manifestation of anger and frustration by essential service workers in the recent 
strikes. 
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